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Proposed Revision of Guide 60 and 
Related Disclosure Provisions [File 
No. S7-908—Comment Period Ex- 
pires November 30, 1981] 


IC-11970 Temporary Rule Providing Exemp- 

Pg. 1118 tions to Certain Registered Sepa- 
rate Accounts and Other Persons 
[File No. S7-907—Comment Period 
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|A-779 
Pg. 1152 


DON A. LONG 

Where principal officer of regis- 
tered investment adviser engaged in 
fraudulent activities, sold 
unregistered securities, failed to 
comply with recordkeeping and re- 
porting requirements, and was sub- 
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ject to an injunction, held, in the 
public interest to bar officer from as- 
sociation with any investment advis- 








SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6353/October 2, 1981 


SECURITIES EXCHANGE LIST OF 1934 
Release No. 18143/October 2, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11968/October 2, 1981 


PROCEDURES FOR PROCESSING POST- 
EFFECTIVE AMENDMENTS AND PRELIMINARY 
PROXY MATERIAL FILED BY INVESTMENT 
COMPANIES 


ACTION: Announcement of Staff Procedures. 


SUMMARY: The Commission's Division of Invest- 
ment Management, which is responsible for re- 
viewing disclosure documents filed by registered 
investment companies, is revising the procedures 
which currently are applicable to the review of pre- 
liminary proxy soliciting materials filed by regis- 
tered investment companies. The Division also 
has developed stand-by procedures for the selec- 
tive review of certain other investment company 
filings. The stand-by procedures apply to filings 
made by open-end management investment 
companies and unit investment trusts, including in- 
surance company separate accounts, and will be 
put into effect only when necessary to maintain or- 
derly processing of filings. In addition to 
announcing the changed and new procedures, the 
Commission is reminding registrants that where 
they file post-effective amendments to registration 
statements under rule provisions which permit 
such amendments to become effective automati- 
cally 60 days after filing, it is the registrant’s re- 
sponsibility to file such amendments in a timely 
manner. 
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EFFECTIVE DATE: October 2, 1981. 


FOR FURTHER INFORMATION CONTACT: W. .) 


Burrell Ellis, Assistant Director, (202) 272-2105, 
Kathleen A. Jackson, Special Counsel, (202) 
272-2115, or, with respect to insurance company 
separate accounts, William Strickland, Attorney, 
(202) 272-2057, Division of Investment Manage- 
ment, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Consistent 
with its practice of publishing the views of its staff 
to assist issuers, their counsel and accountants, 
and other interested persons, the Commission is 
announcing certain changes in the procedures the 
Division of Investment Management applies in the 
review of preliminary proxy soliciting materials 
filed by registered investment companies. The 
Commission also is announcing new stand-by pro- 
cedures which may be used by the Division of In- 
vestment Management in its review and proc- 
essing of certain investment company filings. In 
light of the particularly heavy concentration of fil- 
ings during certain months of the year, the Divi- 
sion believes it is advisable to have stand-by pro- 
cedures for expediting review of such filings. The 
new procedures will be used only when necessary 
to ensure orderly processing. They involve the se- 
lective review of certain filings and will be utilized 
in conjunction with procedures previously an- 
nounced. The Commission anticipates that the 
new procedures are most likely to be used during 
the months January through April of each year. 


The Commission also reminds open-end manage- 
ment investment company and unit investment 
trust registrants that it is the responsibility of any 
such registrant that files an annual updating post- 
effective amendment under paragraph (a) of rule 
465 under the Securities Act of 1933 [17 CFR 
230.465(a)] (“Securities Act”) to ensure that such 
amendment is filed at least 60 days before the 
date on which its then current prospectus be- 
comes stale. 


REVISED PROCEDURES 


In 1978, the Commission announced procedures 
for “red-line” review of post-effective amendments 
and selective review of preliminary proxy soliciting 
materials filed by registered investment com- 
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panies.’ Under these procedures, review of post- 
effective amendments to registration statements 
filed under the Securities Act [15 U.S.C. 77a et 
seq.[ is now ordinarily limited to financial state- 
ments and narrative material which is marked to 
indicate textual changes. No review is made of the 
substance of preliminary proxy soliciting materials, 
filed pursuant to rule 14a-6 under the Securities 
Exchange Act of 1934 [17 CFR 240.14a-6], that 
concern no proposals other than those relating to 
the uncontested election of directors, the ratifica- 
tion of the selection of accountants and the contin- 
uation of a current advisory contract. The staff re- 
views those documents only to determine that they 
contain no other proposals. In light of the staff's 
experience since the adoption of these review pro- 
cedures in 1978, it appears appropriate to expand 
the category of such preliminary proxy soliciting 
material filings which do not receive substantive 
staff review. The expansion of the “no-review” 
category will permit the Division to allocate its re- 
sources to those preliminary proxy filings which 
most clearly appear to need review and, at the 
same time, should expedite the review and proc- 
essing by the Division of all preliminary proxy so- 
liciting materials. Accordingly, where preliminary 
proxy soliciting materials filed by a registered in- 
vestment company concern no proposals other 
than those specified in Securities Act Release No. 
59882 and described above, or those related to 1) 
increasing the number or amount of shares au- 
thorized to be issued by the registrant, or 2) the 
continuation of any current contract related to the 
distribution of shares issued by the registrant 
which is not associated with a distribution plan 
permitted by rule 12b-1 under the Investment 
Company Act [17 CFR 270.12b-1 the Division will 
limit its review of such materials to a determination 
that they contain no other proposals. 


STAND-BY REVIEW PROCEDURES 


By virtue of the operation of Section 10(a)(3) of 
the Securities Act,? any investment company that 





Securities Act Release No. 5988 (October 19, 
1978) [43 FR 49866, October 25, 1978]. 


2d. 


3[15 U.S.C . 77j(a)(3)]. Section 10(a)(3) of the Se- 
curities Act provides that, when a prospectus is 
used more than nine months after the effective 
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offers its shares continuously must update its pro- 
spectus within four months after its fiscal year 
ends. Since the fiscal years of most such invest- 
ment companies end on December 31, the majori- 
ty of post-effective amendments reviewed by the 
Division are intended to become effective on or 
before April 30. Consequently, the staff's task of 
reviewing and commenting on post-effective 
amendments is not spread evenly throughout the 
year. 


Rule 465 under the Securities Act* permits most 
post-effective amendments filed by open-end 
management investment companies and unit in- 
vestment trusts, other than insurance company 
separate accounts, to become effective automati- 
cally, either immediately upon filing or within 60 
days thereafter. Under paragraph (a) of the rule, a 
post-effective amendment wili become effective on 
the 60th day after filing if it contains disclosure 
relating to any of the several events listed in para- 
graph (b)(2), and those events have occurred 
since the effective date of the issuer's registration 
statement or the issuer’s most recent post- 
effective amendment containing a prospectus, or if 
it contains disclosure concerning any other event 
which in the judgment of the registrant is material. 
A post-effective amendment may be filed pursuant 
to paragraph (b) of rule 465 and become effective 
automatically either immediately upon filing or on 
any date within 20 days after the date of filing if it 
is filed for any one or more of the purposes listed 
in paragraph (b)(1) of the rule and certain other 
criteria specified in the rule are met. 


Post-effective amendments filed under paragraph 
(a) of rule 465 are subject to staff review and com- 
ment during the 60 day period between the filing 
and effective dates. Since most registrants filing 
under the 60-day provision of rule 465 seek effect- 





date of a registration statement, the information 
contained therein may not be as of a date more 
than 16 months prior to such use. Pursuant to 
Section 24(e)(3) of the Investment Company Act 
of 1940 [15 U.S.C. 80a—24(e)(3)], any prospectus 
which is updated to meet the requirements of sec- 
tion 10(a)(3) must be filed as a post-effective 
amendment to the issuer’s registration statement. 


4Rule 465 under the Securities Act was adopted in 
Securities Act Release No. 6229 (August 25, 
1980) [45 FR 57702, August 29, 1980}. 
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iveness of their amendments on or shortly before 
April 30, the Division is required to review and 
comment on the bulk of the post-effective amend- 
ment filings that it will receive during the course of 
any given year during the months of March and 
April.5 


Rule 465 does not apply to post-effective amend- 
ments filed by insurance company separate ac- 
counts. However, because the fiscal years of 
most such companies end on December 31, the 
majority of the post-effective amendments re- 
viewed by the Division’s Office of Compliance and 
Insurance Products are intended to become effec- 
tive on or before April 30. Therefore, the staff's re- 
view of such filings is concentrated during the 
months December through April of each year. 


The problem caused by the concentration of post- 
effective amendment filings during certain months 
of the year is exacerbated by: (a) the fact that the 
number of post-effective amendments filed has in- 
creased by approximately 50 percent during the 
past two years and (b) the fact that the majority of 
investment companies file preliminary proxy solic- 
iting materials with the Commission during the 
months December through March of each year 
i.e., during part of the period that the volume of 
other investment company filings is heavy. There- 





5Recently, the Commission adopted rule and form 
amendments (see Securities Act Release No. 
6326 (July 8, 1981) [46 FR 36120, July 14, 1981] 
which, among other things, give certain invest- 
ment companies the option of providing a prospec- 
tus in lieu of the annual report to shareholders, 
provided that they do so within 60 days after the 
end of the fiscal year. Any such investment com- 
pany that had a calendar year fiscal year and that 
filed a post-effective amendment to update its pro- 
spectus under paragraph (a) of rule 465 would 
have to file such an amendment on or before Jan- 
uary 1. Since the Division has not yet had any ex- 
perience with these new provisions, it is too soon 
to estimate what, if any, effect they will have on 
the Division’s workload. 


The Commission anticipates that it will in the 
near future consider whether to propose an 
amendment to rule 465 or a new rule making auto- 
matic effectiveness procedures applicable to at 
least some post-effective amendments filed by in- 
surance company separate accounts. 
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fore, the Division will implement stand-by proce- 
dures for the selective review of certain filings dur- 
ing periods when such action appears necessary 
to assure the timely and orderly processing of all 
filings received. In connection with the new proce- 
dures, the Division requests that registrants con- 
tinue the current practice of clearly describing, in 
letters transmitting filings to the Commission, any 
material changes from the most recent filing of the 
same kind and any problem areas which in the 
view of the registrant warrant particular attention.’ 


If and when it becomes necessary for the Division 
to put the new procedures into effect in order to 
maintain orderly processing of filings, the Division 
will not review certain post-effective amendments 
filed by insurance company separate accounts or 
certain post-effective amendments filed by other 
investment companies under paragraph (a) of rule 
465. Certain preliminary proxy soliciting materials 
which, under procedures announced in Securities 
Act Release 5988 and revised in this release, 
would otherwise be subject to review also may not 
be reviewed. If the procedures are used, some fil- 
ings will be selected for review by random 
sampling, and others will be selected based on the 
following factors: 


1. Information contained in the transmit- 
tal letter which indicates a need for 
special disclosure, or which reveals 
financial, organizational or other busi- 
ness characteristics that suggest a 
special need for review; 


. Unusual findings resulting from a test- 
check of certain items in the financial 
statements contained in the filing; or 


. A belief on the part of the staff, based 
either on past experience in re- 
viewing disclosure filings of a particu- 
lar registrant, the results of an in- 
spection of the registrant, or other 
information, that review of the regis- 
trant’s filing is appropriate. 





7See Securities Act Release No. 4955 (March 12, 
1969) [34 FR 5547, March 22, 1969[; Securities 
Act Release No. 5738 (September 3, 1976) [41 FR 
39013, September 14, 1976] and Securities Act 
Release No. 5988 (October 19, 1978) [43 FR 
49866, October 25, 1978]. 
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If a post-effective amendment or preliminary proxy 
soliciting material will not be reviewed, the staff 
will so advise the issuer or its counsel as far in ad- 
vance of the proposed effective or mailing date as 
practicable. In light of these new procedures regis- 
trants making filings that may be affected by the 
procedures should not assume that a particular fil- 
ing either will or will not be reviewed. For example, 
in some instances part one of a two-part filing 
made by an insurance company separate account 
may not be reviewed while part two of the filing 
may be reviewed by the staff. 


TIMELINESS OF FILINGS UNDER RULE 465 


Paragraph (a) of rule 465 provides that the Com- 
mission, having due regard to the public interest 
and the protection of investors, may advance the 
effective date of a post-effective amendment filed 
under that paragraph to a date earlier than the 
60th day after the amendment is filed with the 
Commission. In the release which announced the 
proposal of rule 465,® registrants were advised 
that the Division would use the authority to ad- 
vance the effective date of the amendments filed 
under paragraph (a) of the rule only under limited 
circumstances.? In particular, it was stated that the 
fact that a registrant’s prospectus is, or is about to 
become, stale normally would not be considered 
sufficient reason for the Commission or the staff to 
exercise its authority to set an effective date 
earlier than the 60th day after filing. 


During the first several months of the operation of 
rule 465, the Division has received a significant 
number of requests for the advancement of the ef- 





®8See Securities Act Release No. 6205 (April 3, 
1980) [45 FR 24500, April 10, 1980). 


%It was stated in the proposing release that the 
Commission’s authority to advance the effective 
date of filings under paragraph (a) would normally 
be exercised only in two cases: 1) where the regis- 
trant has filed an additional amendment solely to 
make changes in disclosure suggested by the 
staff, and 2) where an amendment, other than an 
annual updating, amendment, is filed to disclose 
changes in the registrant's business, operations, 
or services, and the changes are such that it 
would be inappropriate for the registrant to contin- 
ue to sell its shares pending effectiveness of the 
amendment containing the revised prospectus. 
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fective date of annual updating post-effective 


amendments filed under paragraph (a) of the rule. 
Most of these requests have been based, in large 
part, on the fact that the issuer's prospectus will 
become stale before the 60 days provided for in 
paragraph (a) have expired. For this reason, the 
Commission believes it is appropriate to remind 
registrants of their responsibility to file any post- 
effective amendment which will become effective 
pursuant to paragraph (a) of rule 465 at least 60 
days in advance of the desired effective date un- 
less the criteria specified in the release 
announcing the proposal of rule 465 for requesting 
earlier effectiveness can be met. The cooperation 
of registrants in this regard is essential to effective 
and continued operation of the rule and to avoid 
registrants having to suspend temporarily sales of 
their shares. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6354/Oct. 7, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18161/Oct. 7, 1981 


Proposed Revision of Guide 60 and Related Dis- 
closure Provisions 


ACTION: Proposed amendments to Guide and re- 
lated rulemaking. 


SUMMARY: As the result of a cooperative effort 
with a subcommittee of the North American Secu- 
rities Administrators Association, the Commission 
is publishing for public comment three proposals 
concerning disclosure by public real estate pro- 
grams in registration statements and periodic re- 
ports. The proposed amendments to Guide 60, 
“Preparation of Registration Statements Relating 
to Interests in Real Estate Limited Partnerships,” 
of the Guides for Preparation and Filing of Regis- 
tration Statements and Reports would simplify and 
standardize disclosure concerning the prior per- 
formance of the general partner and affiliates and 
would reduce the requirement for financial state- 
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ments of significant properties acquired by a real 
estate program from three years to one year if cer- 


tain conditions are met by the issuer. Because of’ 


the changes to financial statement disclosure, 
coordinating changes are proposed to Regulation 
S-X and Form 8-K. The proposals are intended to 
standardize and streamline disclosure for public 
real estate programs. 


DATE: Comments should be received on or before 
November 30, 1981. 


ADDRESSES: Comments should be addressed in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. All com- 
ment letters should refer to File No. S7-908. All 
comments received will be available for public in- 
spection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washing- 
ton, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
William L. Larsen, (202) 272-2604, Office of Dis- 
closure Policy, Division of Corporation Finance. 


SUPPLEMENTARY INFORMATION: As part of a 
major cooperative effort with the Subcommittee on 
Financial Statement and Track Record Disclosure 
(the “Subcommittee”’) of the North American Se- 
curities Administrators Association (“NASAA”),' 
the Commission is proposing certain amendments 
to Guide 60, “Preparation of Registration State- 
ments Relating to Interests in Real Estate Limited 
Partnerships,” of the Guides for the Preparation 
and filing of Registration Statements and Reports 
under the Securities Act of 1933 (the “Securities 
Act’)? which would comprehensively revise cur- 





'NASAA is a voluntary organization composed of 
the securities regulatory agencies of 10 states, the 
Commonwealth of Puerto Rico, Guam, and 13 
provinces of Canada and Mexico. 


2In Release No. 33-6276 (December 23, 1980) 
(46 FR 78), and subsequently, in Release No. 
33-6332 (August 6, 1981) (46 FR 41925), the 
Commission proposed the withdrawal of all Guides 
except those which pertain to disclosure by certain 
industries. The releases proposed that Guide 60 
remain as an Industry Guide. In addition, the Com- 
mission noted that Guide 60 would be subject to 
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rent disclosure requirements concerning the prior 
performance of the general partner and its affili- 
ates (“track record’). The proposal would replace 
the current provisions of Item 8A of Guide 60 with 
a new Item 8 which would standardize and simplify 
the track record disclosure that now appears in 
registration statements of real estate limited part- 
nerships. In conjunction with the proposed revision 
of track record disclosure standards, Rule 3-14 of 
Regulation S-X (17 CFR 210.3-14), “Special in- 
structions for real estate operations to be ac- 
quired,” is proposed to be amended to allow, un- 
der certain circumstances, presentation of one 
year of audited financial statements for individual 
properties acquired by the partnerships instead of 
the current three year requirement. The Commis- 
sion also is proposing an amendment to Undertak- 
ing D in Item 21 of Guide 60 and a new Instruction 
2(e) to Item 7 of Form 8—-K (17 CFR 249.308) to 
coordinate with the proposed change in Rule 3-14 
of Regulation S-X. Other minor conforming 
amendments to Guide 60 Items 3 and 9 are also 
proposed. 


|. Background 


In the early 1970's, the real estate limited partner- 
ship emerged as an increasingly popular invest- 
ment device. In the typical public real estate limit- 
ed partnership program, the sponsor (who also 
serves as promoter and, later, general partner) or- 
ganizes and registers the offering of limited part- 
nership shares under the Securities Act.* At the 
time they are offered to the public most real estate 
programs are “blind pools,” i.e., the properties to 
be purchased by the program have not been 
identified. Thus, investors must usually make their 
real estate limited partnership investment decision 
without knowing exactly what the specific assets 
of the program will be. After the partnership inter- 
ests are sold to the public, the program is “closed” 
and the operational phase of the program com- 





re-evaluation in a joint effort with the North Ameri- 
can Securities Administrators Association. The 
proposals contained in today’s release are the re- 
sult of that cooperative re-evaluation. 


3Securities issued by public real estate limited 
partnerships are primarily registered pursuant to 
the Securities Act on Form S-11 (17 CFR 239.18), 
which is specifically designed for such registration 
statements. 
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mences with the acquisition of properties. As a 
public company, the real estate limited partnership 
is subject to the continuous reporting obligations 
of the Securities Exchange Act of 1934 (the “Ex- 
change Act’), including annual and periodic re- 
ports such as Form 10-K, 10-Q and 8-K.* De- 
pending on the investment objectives of the 
program, at some future point, the program is 
“completed” as the partnerships assets are liqui- 
dated and the partnership wound down. The 
length of a program cycle varies according to in- 
vestment objective. 


Due to the popularity of real estate limited partner- 
ships among investors, the number of offerings 
and sponsors proliferated in the last decade. The 
Commission and the states began, independently 
at first, to develop a regulatory format for the bur- 
geoning public real estate program investment 
area. Aware of the relative novelty of this area of 
investment, both the states and the Commission 
sought to maximize investor protection, while 
minimizing disclosure burdens on sponsors. A 
number of states approved regulations governing 
real estate limited partnerships.> 


The Commission approved the issuance of Guide 
60 in March 1976.® The Guide was designed to re- 
flect the experience of the Division of Corporation 
Finance in processing the growing numbers of 
registration statements filed by real estate limited 
partnerships. While not promulgated as an official 





417 CFR §§249.310, 249.308a, and 249.308. See 
Exchange Act Sections 15(d), 13(a) and 12(g) and 
the rules and regulations thereunder. 


5In 1973, the Midwest Securities Commissioners 
Association adopted rules and standards known 
as the Statement of Policy Regarding Real Estate 
Programs. Commonly referred to as the Midwest 
Guidelines, these regulations were amended in 
1974 and 1975. 


6See Release Nos. 33-5465 (March 1, 1974) (30 
FR 10278) and 33-5692 (March 17, 1976) (41 FR 
17374). Guide 60 was last amended in Release 
No. 33-5745 (September 27, 1976) (41 FR 43398). 
Guide 60 currently contains 21 Items, each ad- 
dressing a separate aspect of disclosure for real 
estate offerings. These items include risk factors 
(Item 7), Federal taxes (Item 12) and use of pro- 
ceeds (Item 23 and Table 1). 
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Commission rule, the Guide was published to min- 
imize delay in the review of registration statements 
relating to real estate limited partnerships and also 
to assist issuers, accountants, attorneys and oth- 
ers in the preparation of such filings. At the time of 
Guide 60’s publication, the Commission noted that 
the area of real estate limited partnerships was 
still evolving and that, as developments occurred, 
changes might be made in the Guide as necessa- 
ry.’ 


As the number of public real estate programs has 
increased, both the Commission and the states, 
through their state securities administrators, have 
become concerned about the length and complexi- 
ty of prospectus disclosure in this area. In early 
1980, the Midwest Securities Commissioners As- 
sociation,® on the basis of its members’ experi- 
ence in administering their detailed disclosure and 
substantive guides for real estate syndications, 
decided to form a subcommittee to study regula- 
tory needs. At the outset, the Subcommittee was 
particularly concerned with the open unnecessarily 
voluminous nature of disclosure made by spon- 
sors of public real estate programs regarding their 
prior experience. The Subcommittee also sought 
to harmonize state and federal guidelines in the 
public real estate program area. Since early 1980, 
the Subcommittee and the Commission's staff 
have worked together in a cooperative effort to 
standardize, streamline and reduce the burdens of 
disclosure for real estate limited partnerships, for 
the benefit of investors and sponsors. These ef- 
forts have resulted in proposals concerning track 
record disclosure and presentation of financial 
statements for properties acquired, which today 
are being published for public comment.? 





7See Release No. 33-5692, supra. 


8 This association was later absorbed by NASAA in 
the fall of 1980. 


9In addition to its cooperative effort with the Com- 
mission, on July 21, 1981, NASA published pro- 
posed changes in its Statement of Policy Regard- 
ing Real Estate Programs. These guidelines had 
superseded the Midwest Guidelines, supra, note 
5. Item VIII.B. of the NASAA proposals would re- 
place the current provision with one that would re- 
quire the prospectus to meet the requirements of 
Guide 60. For the most part, the remaining 
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ll. Synopsis of Proposals 
A. Track Record Disclosure in Guide 60 


In light of the fact that at the time of offering most 
real estate programs are “blind pools” lacking 
specific program asset information, the federal 
and state guidelines as well as the sponsors them- 
selves have recognized that the experience of the 
sponsor of the program being offered is a critical 
area of disclosure for investors. In particular, this 
disclosure includes information regarding the 
sponsor's past experience in forming and manag- 
ing programs and the performance and success of 
the sponsor's previous programs. The sponsor's 
past experience in forming and managing pro- 
grams is known as the sponsor's “track record.” '° 
Item 8.A. of Guide 60 currently requires the pres- 
entation of ‘a reasonable summary of the experi- 
ence of the General Partner and its affiliates dur- 
ing the last five years in the investment of investor 
funds in real estate, including both registered and 
exempted offerings.” The Guide also sets forth a 
table (Table Il) which can be used to show the op- 
erations of previous partnerships. 


While current Item 8.A. appears, on its face, to be 
a simple and straightforward directive to sponsors 
to present a summary of their prior experience, the 
reality of track record disclosure bears little resem- 
blance to the brevity of Item 8A. Instead, in the 
past few years, the typical track record for an ex- 
perienced sponsor of public programs has grown 
to consist in many instances of 50 to 80 prospec- 
tus pages—fully half the total volume of the pro- 
spectus. The causes of this development are not 
difficult to describe. First, since the adoption of 
Guide 60 in 1976, there has been a steady accre- 
tion of requirements for the presentation of further 





FOOTNOTE—Coniinued 


NATSAA proposals relate to compliance with the 
“fair, just and equitable” standard embodied in a 
number of state securities statutes. The comment 
period for the NASAA proposals ended September 
4, 1981. 


10The track record concept is integral to limited 
partnership and related offerings (oil and gas as 
well as real estate) where each program is a “new 
issuer,” a sponsor may form and manage a num- 
ber of issuers, and the initial investment is in a 
blind pool. 
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information in the track record. As the Commission 
continued to develop new approaches to disclo- 
sure, the staff has sometimes sought the presen- 
tation of additional information in the track record. 
In addition, the state securities administrators and 
the National Association of Securities Dealers (the 
“NASD”) have taken great interest in the disclo- 
sure of real estate limited partnerships—the state 
securities administrators because of their concern, 
where they exercise responsibilities under “fair, 
just and equitable” standards about compensation 
and conflicts of interest, and the NASD because of 
the involvement of its members in sponsoring and 
developing real estate limited partnership pro- 
grams. 


Second, the sponsors have used certain types of 
information in their sales efforts. The sponsors 
have thus included more information about these 
areas than might have been requested by the reg- 
ulators. 


Third, inevitably over time there has been a steady 
increase in the experience of most syndicators 
who sponsor public programs. When investment in 
public real estate limited partnerships began to in- 
crease a decade ago, there were few seasoned 
sponsors and their track records were not lengthy. 
Today, there are many more seasoned sponsors 
and track records cover every program, public and 
nonpublic, they have sponsored. 


The result of these developments is a track record 
for experienced sponsors which has become so 
lengthy and complex as to confuse investors or 
discourage the reading of the prospectus. The 
complexity is further heightened by the fact that 
there is no standard format for the presentation of 
track record information. 


It is in this context that the Commission, working 
with the NASAA Subcommittee, seeks to shorten 
and focus the track record disclosure require- 
ments of Guide 60 to meet the regulatory needs of 
the states and the Commission. The proposed 
track record disclosure amendment is designed to 
ease registration burdens on sponsors of public 
real estate programs and to make prospectuses 
easier for investors to follow and understand, with- 
out sacrificing meaningful track record disclosure, 
in order to provide investors with a basis for sim- 
ple analysis and evaluation of comparable pro- 
grams. 


Volume 23, No. 14, October 20, 1981 





There are three important features of the Commis- 


: sion’s proposed Item 8 which would revise track 


record disclosure: (1) a description of terms used 
in the Guide, which, in large part, determine the 
type and content of track record disclosure for 
sponsors; (2) a narrative summary of the spon- 
sor’s track record, described in proposed Item 8, 
which would be located in the body of the prospec- 
tus; and (3) the prior performance tables which are 
proposed to be added to the Guide as Appendix II, 
and which would be located at the back of the pro- 
spectus or in Part Il of the registration statement, 
as specified. As noted above, the major rationale 
for new Guide 60 track record disclosure guide- 
lines is to streamline disclosure requirements and 
reduce disclosure burdens. To this end, the pro- 
posed narrative summary and prior performance 
tables set forth specific topics and time limits for 
prospectus discussion. As stated in proposed Item 
8, sponsors are urged not to include in the pro- 
spectus additional information about prior perform- 
ance beyond that required by the Guide unless it 
is material information necessary to make any re- 
quired statements, in light of the circumstances 
under which they were made, not misleading. 


1. Description of Terms Used in ihe Guide 


Proposed Item 8 contains descriptions of three key 
terms which would determine the type and amount 
of track record disclosure. First, “public” programs 
include all offerings registered under the Securi- 
ties Act of 1933, all programs required to report 
under Section 15(d) of the Securities Exchange 
Act of 1934 (“Exchange Act’), all programs with a 
class of equity security registered pursuant to Sec- 
tion 12(g) of the Exchange Act, and all other pro- 
grams with at least 300 security holders of record 
that initially raised at least $1 million. Second, the 
term ‘‘similar investment objectives” refers to 
those prior and on-going programs of the sponsor 
which have investment objectives comparable to 
those stated in the prospectus. Since the sponsor 
is generally in the best position to make this com- 
parison, the determination of similar investment 
objectives is proposed to be made by the regis- 
trant. 


Building on the terms “public” and “similar invest- 
ment objectives,” the third description, “public 
track record,” is particularly important because it 
is the term which would determine the amount of 
disclosure called for by the tables. If a sponsor 
has a public track record, the tables would require 
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only information about public programs in the rele- 
vant time period. Track record information regard- 
ing nonpublic programs would normally not be re- 
quired in the tables except in the case of sponsors 
who do not meet the public track record criteria. 
To have a public track record, three elements 
would be required. First, the sponsor must have 
sponsored at least three programs which are sub- 
ject to the periodic reporting requirements of Sec- 
tion 13(a) of the Exchange Act that have invest- 
ment objectives similar to those of the registrant. 
Second, at least two public programs with similar 
investment objectives must have had three years 
of operations after investment of 90% of the pro- 
ceeds available for investment. Third, at least two 
public offerings for programs with similar objec- 
tives must have closed in the three years prior to 
the instant registration statement. This proposed 
description is designed to ensure that sponsors 
meeting the criteria of the ‘public track record” 
have both recent and historical information avail- 
able for presentation in the tables. 


The description would apply to many existing 
sponsors of public programs. By limiting tabular 
disclosure by sponsors with a public track record 
to public programs, the Commission expects to re- 
duce the prospectus volume of track record disclo- 
sure by these experienced sponsors while 
ensuring that investors receive material informa- 
tion about programs that are most similar to the 
one offered in the prospectus. A reduction in the 
volume of track record disclosure by such spon- 
sors is also anticipated because the most experi- 
enced sponsors generally file the most extensive 
track record disclosure. 


The Commission is not proposing a special glos- 
sary of terms for use in the proposed tables at this 
time. Registrants are directed to current Item 13 of 
Guide 60, which provides that sponsors should, 
where appropriate, set forth definitions to terms in 
the prospectus that are technical in nature or are 
susceptible to varying methods of computation. 


2. The Narrative Summary 


The narrative summary described in the four sub- 
paragraphs of proposed Item 8.A. is a new provi- 
sion intended to provide investors with a compre- 
hensible prospectus description of the sponsor's 
overall experience. Paragraph A.1. would require 
the narrative summary to contain general informa- 
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tion to convey a sense of the scope of the spon- 
sor’s operations and its experience within the last 
ten years, regardless of investment objectives, or 
the public or nonpublic nature of the sponsor's 
programs. To provide guidance in the preparation 
of the narrative summary, a non-exclusive listing 
of eight factors is included in paragraph A.1."' 
Sponsors would be required to indicate the ap- 
proximate percentage of the overall data that rep- 
resents activities of programs with similar invest- 
ment objectives and to present aggregate figures 
for public and nonpublic programs separately. 
Sponsors’ narratives would also be required to 
cross-reference the detailed track record tables lo- 
cated at the back of the prospectus. 


To ensure that investors receive a fair and accu- 
rate picture of the prior experience of a sponsor, 
proposed Item 8.A.2. would require a discussion of 
major adverse business developments or condi- 
tions experienced by any prior public or nonpublic 
program that would be material to investors in the 
program being registered. Such discussion need 
not include every negative development ever ex- 
perienced by the registrant, but only those devel- 
opments which would be material to a potential in- 
vestor in the current offering. The proposal also 
provides that appropriate cross-references should 
be made to proposed Table Ill (Operating Results 
of Prior Programs) in Appendix II. 


To enable investors to seek more detailed infor- 
mation regarding the sponsor's prior public pro- 
grams, paragraph A.3. of proposed Item 8 would 
require the narrative summary to include a list of 
all prior public programs sponsored by the General 
Partner or its affiliates. In addition, the sponsor 
would undertake to provide free, upon request, the 
most recent Form 10—-K Annual Report filed pursu- 
ant to the Exchange Act with the Commission by 





1! The eight areas are: (a) the number of programs 
sponsored; (b) the total amount of money raised 
from investors; (c) the total number of investors; 
(d) the number of properties purchased and loca- 
tion by region; (e) the aggregate dollar amount of 
property purchased; (f) the percentage (based on 
purchase prices rather than on number) of proper- 
ties that are commercial (broken out by shopping 
centers, office buildings and other properties) and 
residential; (g) the percentage (based on purchase 
prices) of new, used or construction properties; 
and (h) the number of properties sold. 
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any prior public program that has reported to the 
Commission in the last twenty-four months and to 
provide, for a reasonable fee, the exhibits to such 
Form 10-K. 


Finally, Paragraph A.4. of proposed Item 8 would 
require that the narrative summary include a sum- 
mary of acquisitions of properties by programs in 
the most recent three years as set forth in pro- 
posed Table VI. As discussed below, Table VI is 
proposed to be included in Part II of the registra- 
tion statement and thus would not appear in the 
prospectus. Registrants would be required to un- 
dertake to provide without charge more detailed 
information from Part Il to investors upon request. 


3. The Prior Performance Tables 


An integral part of the track record disclosure of 
proposed Item 8.B. of Guide 60 is Appendix II of 
the Guide, which would be comprised of six track 
record tables.'2 Although Guide 60 currently con- 
tains one track record table, the proposed tables 
developed by the NASAA Subcommittee reflect 
the table presentation in many public offerings. 
With the exception of Table VI, which would ap- 
pear only in Part Il of the registration statement, 
the tables would be located in the back of the pro- 
spectus. This location would prevent interruption 
of the flow of the narrative summary for readers of 
the prospectus. As noted above, however, cross- 
references to the tables would be required in the 
narrative summary. Thus, readers could easily re- 
fer from the summary to the tables if desired. 


To further assist investors in understanding the ta- 
bles, the proposed Instructions to Appendix II 
would require each table to be introduced by a 
brief explanatory narrative that cross-references 
the narrative summary in the text; to explain the 
significance of the track record and the table; to 
explain where additional information can be ob- 
tained; to define pertinent terms, if appropriate; 
and to set forth any further material information 





12The Tables cover the following subjects: (I.) Ex- 
perience in Raising and Investing Funds; (II.) 
Compensation to Sponsor and Affiliates; (III.) 
Operating Results of Prior Programs; (IV.) Results 
of Completed Programs; (V.) Sales or Disposals of 
Properties; and (VI.) Acquisition of Properties by 
Programs. 
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necessary to prevent the required tabular data 
from being misleading in light of the circumstances 
under which the data was provided. 


To the extent permitted by the subject matter of 
the tables, the proposed tables would utilize simi- 
lar instructions designed to reduce the volume of 
track record disclosure by limiting the number of 
programs sponsors are required to discuss in the 
tables. A three year standard is proposed in each 
of the tables. Thus, Tables I-III require disclosure 
for programs the offering of which closed in the 
most recent three year period. Table IV would re- 
quire disclosure regarding programs that have 
completed operations in the last three years, while 
Table V pertains to sales or disposals of property 
and Table VI concerns acquisitions during a simi- 
lar three year period. The three year standard is 
intended to limit the number of prior programs that 
the sponsor can include in the prospectus and to 
present investors with information about the spon- 
sor’s most recent experience. 


Similar instructions to the six proposed tables 
would provide that sponsors with public track rec- 
ords should include only public programs with sim- 
ilar investment objectives. As previously noted, 
this proposed instruction is crucial to reducing the 
quantity of track record disclosure. 


Another similar instruction to the tables would pro- 
vide that if a sponsor has no public track record it 
should include all programs with similar invest- 
ment objectives, both public and nonpublic. How- 
ever, with respect to proposed Tables I-IV, if five 
such programs have not been sponsored, then the 
sponsor would include information about all prior 
programs even if the investment objectives are not 
similar. The sponsor would aggregate by year 
such dissimilar nonpublic programs by their in- 
vestment objective, noting the number of pro- 
grams aggregated and describing the dissimilar in- 
vestment objectives. 


The proposed tables are not only designed to elicit 
disclosure of comparable programs, but, consist- 
ent with streamlined track record disclosure, to 
limit the number of programs required to be de- 
scribed in the tables. The six proposed tables are 
self-explanatory to a large degree. For the particu- 
lar details of each table, reference should be made 
to the text of the individual tables. However, the 
following discussion highlights the basic thrust of 
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each proposed table and raises certain issues for 
comment. 


a. Table |. Experience in Raising and Investing 
Funds 


Proposed Table | is intended to include informa- 
tion on a percentage basis showing how the spon- 
sor has dealt with investors’ funds in recent pro- 
grams, particularly focusing on the percentage of 
the amount raised available for investment (or to- 
tal acquisition cost), the percentage of leverage 
used in purchasing properties, and the time frame 
for raising and investing funds. 


This table combines elements from existing Table 
| (Use of Proceeds) '? of Guide 60 as regards rais- 
ing and investing funds on a dollar basis and from 
existing Table Il (the exemplary prior experience 
table) as regards raising and investing funds on a 
percentage basis. However, as previously dis- 
cussed, proposed Table | would cover only those 
offerings closed in the most recent three years and 
would be limited by the common instructions con- 
cerning sponsors with a public track record. 


b. Table Il. Compensation to Sponsor and Arffili- 
ates 


Proposed Table Il is intended to provide, a mini- 
mum of space, information that will enable an in- 
vestor to understand the significance of compen- 
sation paid to the sponsor and its affiliates, as well 
as to gain an understanding of how the compensa- 
tion is spread over the cycle of the program. 


The proposed compensation table is different from 
the table that many registrants include in their pro- 
spectuses. It covers fewer partnerships in detail 
(only those offerings closed in the most recent 
three years), and it requires information that pro- 
vides a context for evaluating the compensation 
paid. Thus, not only does the table show the 
amount paid to the sponsor from the proceeds of 
the offering, it also shows what the proceeds of 
the offering were. Similarly, it requires a statement 
of cash generated from operations and of dollar 
amount of property sales and refinancing in order 
to provide a context for the disclosure of amounts 
paid to the sponsor from operations and from 
property sales and refinancing, respectively. 





13 See current Item 3 of Guide 60. 
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Proposed Table Il calls for separate columns of 
aggregate payments to the sponsor or its affiliates 
in the most recent three years from each recent 
partnership required to be separately discussed. 
Sponsors required to include nonpublic partner- 
ships would be able to group these programs by 
investment objective and to present information on 
an aggregate basis by year. The proposed table 
also requires disclosure in a separate column of 
an aggregate figure of all compensation received 
by the sponsor in the last three years from all oth- 
er partnerships not otherwise disclosed. 


Instruction 4 to proposed Table II makes it clear 
that the table should include commissions and oth- 
er fees paid to the sponsor or its affiliates in con- 
nection with the program’s acquisition or disposi- 
tion of properties from any entity other than the 
program. This disclosure is particularly important 
when the program has purchased a property and 
the seller, as often occurs, pay the sponsor a com- 
mission. Such commissions may constitute the 
major portion of the sponsor’s compensation and 
thus should be disclosed to investors. 


Because the proposed table would include only 
programs the offering of which closed in the last 
three years, the Commission is aware that com- 
plete data regarding the full range of compensa- 
tion paid to sponsors and affiliates over the entire 
life of each program will not appear in Table II as 
proposed. This would be especially true as re- 
gards amounts paid from operations and amounts 
paid from property sales and refinancing. An in- 
struction that would have required compensation 
disclosure only about completed programs was 
also considered. While such an alternative would 
have provided complete compensation information 
regarding such programs, it would also have re- 
quired disclosure of stale information in the case 
of long-completed programs and would not have 
required disclosure by sponsors that do not have 
many completed programs. In this regard, the 
Commission solicits specific comment on the issue 
of how to obtain more complete compensation 
data from sponsors without significantly expanding 
the requirements of Table II or making the table’s 
disclosure unmanageable in size. 


c. Tables Ill and |!V—Operating Results of Prior 
Programs and Results of Completed Programs 


These two proposed tables constitute the area of 
greatest condensation of track record disclosure. 
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They are discussed under the same heading 
because, in terms of the information they are de- 
signed to elicit for investors, Tables III and IV rep- 
resent, respectively, the start-up and the comple- 
tion phases of a program’s existence. In the past, 
sponsors have covered many prospectus pages 
with operating histories of all of their prior pro- 
grams, seemingly without regard to prospectus 
length of clarity. Proposed Tables III and IV would 
limit track record disclosure in these matters to 
programs the offering of which closed (Table Ill) 
and programs that have completed operations 
(Table IV) in the most recent three years. The two 
tables are designed to provide investors with a 
reasonably complete picture of the financial oper- 
ations of partnerships with the same sponsor over 
the existence of the programs. If presented for a 
sufficient number of programs, the information 
from the tables can give an appropriate indication 
of the sponsor’s success in meeting its objectives. 


Instruction 4 to proposed Table Ill would permit 
operating results of nonpublic partnerships to be 
presented on a tax basis, rather than in accord- 
ance with generally accepted accounting princi- 
ples (“GAAP”), if the program’s books have not 
previously been kept on a GAAP basis. This in- 
struction is designed to permit a small real estate 
syndicator to present operating results of prior 
programs without spending substantial amounts to 
converts its bookkeeping system. However, the 
proposed instruction points out that if there are 
any significant differences in operating results be- 
tween accounting on a tax and GAAP basis, such 
differences should be explained. Further, the 
sponsor would be specifically required to provide 
such additional information as it necessary under 
the circumstances to prevent table data, including 
accounting data on a tax basis, from being materi- 
ally misleading.'4 





14 For example, assuming a sponsor kept a pro- 
gram’s accounts on a cash basis, the fact that it 
had accumulated a number of singificant overdue 
bills (but short of an amount that would cause fore- 
closure) would not be reflected in a cash account 
statement until the bills were paid. On a GAAP ba- 
sis, this would not occur, since the bills would be 
accrued. In this example, the sponsor would have 
to disclose the existence of the program’s signifi- 
cant overdue bills. 
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Proposed Table IV would apply to the results of 
programs completed in the last three years. Com- 
pleted operations would mean a program which no 
longer holds properties, even if it still holds notes 
on the properties. 


d. Table V. Sales or Disposals of Properties 


The sales table proposed by the Commission 
would show details of sales of property by pro- 
grams with the same sponsor and similar invest- 
ment objectives in the previous three years. The 
table is similar, but not identical, to most of the ta- 
bles currently used by sponsors; however, it does 
contain an additional column reflecting cash flow 
from the property during the time it was held by 
the partnership. The Commission believes that the 
cash flow column would provide investors with an 
analytic tool for determining operating results of a 
program during the period of property is held and 
for assessing overall program results. In addition, 
due to high interest rates, many newly acquired 
properties have minimal or negative cash flow. 
This information should be considered in as- 
sessing the overall results on sale of the property. 
The Commission believes that cash flow operating 
information is generally available by property and 
that the benefits to investors of this information in 
assessing a program justify the additional burden 
to a sponsor of presenting such information. 


e. Table Vi—Acquisitions of Properties by Pro- 
grams 


In order to decrease the volume of prospectus dis- 
closure, the proposed acquisitions table would not 
appear in the prospectus but would be required in 
Part Il of the registration statement. Proposed Ta- 
ble VI would not differ significantly from existing 
purchase tables except that it would include pur- 
chases only in the most recent three years by part- 
nerships with similar investment objectives. As 
noted above, paragraph A.4. of proposed Item 8 
would require a narrative summary of the pur- 
chases of property in the track record in order to 
provide a general picture of the types, location, 
and method of financing of properties purchased 
by programs with the same sponsor and similar in- 
vestment objectives over the previous three years. 
The narrative summary would also describe Table 
VI as it appears in Part Il of the registration state- 
ment and would contain an undertaking to provide 
the Table Vi data to investors upon request. The 
instructions to proposed Table VI are similar to 
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those found in proposed Table V with the excep- 
tion of the location requirement for Table VI in Part 
ll of the registration statement. 


B. Conforming Amendments to Guide 60 


In relation to the proposed revisions discussed 
above, the Commission proposes to make con- 
forming changes in Guide 60 Items 3 and 9, the 
former by adding a reference to Appendix | as the 
new location for the sample Use of Proceeds Ta- 
ble referred to in that Item, and the latter by 
adding the current Item 8C to Item 9 as paragraph 
D. In view of the proposed prior performance ta- 
bles, current Table Il is proposed to be deleted. 
Since Form S-11 and Item 3 of Regulation S-K 
(17 CFR 229.20) currently require disclosure re- 
garding the General Partner or any of its officers, 
directors or affiliates if they are doing business 
with the partnership, current Item 8B of Guide 60 
is proposed to be deleted. While the other items of 
Guide 60 are not proposed to be revised, the num- 
bering of subparagraphs within items would be 
conformed. Moreover, the Commission requests 
specific comment on what, if any, revisions can or 
should be made to the other items in order to 
streamline disclosure and to maintain investor pro- 
tection while reducing the burden of compliance. 


C. Financial Statements 


In addition to the track record disclosure provision 
of Guide 60, the Subcommittee and the Commis- 
sion have concurrently examined another difficult 
issue in the real estate limited partnership 
area—the issue of financial statement disclosure. 
Pursuant to Rule 3-14, “Special Instructions for 
Real Estate Operations to be Acquired,” of Regu- 
lation S-X (17 CFR 210.3-14) registrants must 
furnish, during any period for which income state- 
ments are required,'> audited income statements 
for the three most recent fiscal years for each sig- 
nificant property (or significant properties in the 
aggregate) acquired by the partnership.'® The re- 





15 Rule 3-14(b) of the Regulation S—X provides 
that the information required by Rule 3—14(a) is 
not required to be included in filings on Form 10-K 
(17 CFR 249.310). 


16 Following each such significant acquisition, 
Rule 3-14 of Regulation S-X also requires pres- 
entation of a pro-forma table of operating results 
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quirement for real estate programs parallels that 
applicable to other registrants.'7; 


Generally, financial statements of properties ac- 
quired must appear in the prospectus (as effective 
or as supplemented and amended) if the proper- 
ties are acquired before or during the offering. 
Current Item 21D of Guide 60 also requires an un- 
dertaking to file a sticker supplement during the 
distribution period describing each property not 
identified in the prospectus and to file a post- 
effective amendment consolidating the stickers at 
least once every three months. Audited financials 
for properties acquired during the distribution peri- 
od need only be filed with the post-effective 
amendment. After the end of the distribution peri- 
od, the registrant is also required, again pursuant 
to Item 21D of Guide 60, to undertake to file a cur- 
rent report on Form 8-K to reflect each commit- 
ment made involving the use of 10% or more (on a 
cu.nulative basis) of the net proceeds and to pro- 
vide that information to limited partners at least 
once a quarter. 


The requirement of three years of audited financial 
information has been subject to criticism for sever- 
al reasons. First, sponsors claim that they usually 
rely on their own examinatioin of the property and 
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based upon the most recent twelve month period, 
and, if appropriate, the estimated cash distribution 
per unit broken out into taxable income and return 
on capital. These provisions are not proposed to 
be amended by this time. 


Rule 3-14 of Regulation S-X was adopted in the 
fall of 1980. Release No. AS-281 (September 2, 
1980) 45 FR 63682. Rule 3-14 was based on Item 
6(b) of Form S-11, which required information re- 
garding operations to be acquired. When the Com- 
mission adopted Rule 3-14, it deleted Item 6(b) of 
Form S-11. Item 6(b) had required a summary of 
operations for five years, three years of which had 
to be audited. 


'7 Rule 3-02 of Regulation S—X requires the filing 
of audited income statements and changes in fi- 
nancial position for each of the last three fiscal 
years preceding the date of the most recent au- 
dited balance sheet being filed. 
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on their own assessment of economic conditions 
and demographic information in determining 
whether to purchase it. They assert that historical 
financial statements for real property do not usual- 
ly provide significant information about the trends 
and factors that are most likely to affect future op- 
erations, such as demographic information, appli- 
cation of managerial techniques and competition. 


Second, sponsors point out that the problems and 
expense in obtaining audited financial statements 
can be significant. According to these sponsors, 
because most real estate managers do not main- 
tain their books on a GAAP basis, or obtain audits 
themselves, audited financial statements for a 
property are rarely available from the seller with- 
out additional effort and expense. Thus, the pro- 
gram must pay to obtain the audits itself.’® More- 
over, the sponsor must spend considerable time 
trying to enlist the cooperation of previous owners 
to obtain their books and access to their account- 
ants. 


In light of the above and at the recommendation of 
the NASAA Subcommittee, the Commission is 
proposing to amend Rule 3-14 of Regulation S—X. 
Generally, Rule 3-14 would continue to require 
three years of audited financial statements but a 
proposed proviso would permit the presentation of 
one year, instead of three, if three conditions are 
met. First, the property cannot have been acquired 
from a related party. Second, the prospectus 
would have to contain specific disclosure of the 
material factors considered by the registrant in as- 
sessing the property. Specific discussion is re- 
quired of such material factors as sources of reve- 
nue and expense. Finally, the registrant would be 
required to indicate that, after reasonable inquiry, 
it is not aware of any material factor that would 
cause the reported financial information not to be 
necessarily indicative of future operating results. 
The reasonable inquiry envisioned here is in re- 
gard to the property itself rather than to general 
economic conditions.‘ The proposed proviso is 





18Sponsors estimate that the cost for a standard 
audit may run from $5,000 to $12,000 a property 
or more, resulting in overall costs for the partner- 
ship of more than $100,000. 


19In connection with the proposed amendment of 
Rule 3-14 of Regulation S-X, the Commission 
wishes to remind sponsors, particularly those new 
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intended to reduce burdens on sponsors to the ex- 
tent feasible without decreasing investor protec- 
tion and to bring financial statements requirements 
into accord with actual industry practices. 


In conjunction with the proposed amendment to 
Rule 3-14 of Regulation S-X, the Commission is 
also proposing a conforming amendment to Un- 
dertaking D of Item 21 of Guide 60 and the addi- 
tion of an Instruction 2(e) to Item 7 of Form 8-K. 


Undertaking D, as previously described, relates to 
information about properties acquired that the 
sponsor is required to file after the registration 
statement becomes effective and includes an un- 
dertaking to file a current report on Form 8—K un- 
der certain circumstances. The proposed amend- 
ment would make clear that the Form 8—-K should 
contain the financial and related information re- 
quired by amended Rule 3-14. Undertaking D 
would also be rearranged for clarity. The order of 
the second and third paragraphs of the Undertak- 
ing would be reversed to reflect the fact that the fil- 
ings described in the sticker supplement para- 
graph usually take place during the distribution 
period and those described in the current report 
paragraph take place after the distribution period. 


Finally, in another conforming amendment, the 
Commission proposes to add a new instruction to 
Item 7 of Form 8—-K to make clear that the financial 
information required on Form 8—-K with regard to 
real estate acquisitions is that required by Rule 
3-14. 


lll. Request for Comment 


Any interested person wishing to submit com- 
ments on the proposed amendments, as well as 
other matters that might have an impact on the 





FOOTNOTE—Continued 


to public real estate programs, that issuers that 
have identified properties to be purchased are 
obliged to make necessary disclosures, both dur- 
ing the pre-effective as well as the post-effective 
period of registration. See footnote to Item 11 of 
Guide 60. The practice of intentionally delaying 
the purchase of an identified property to avoid dis- 
closure requirements, also known as “warehous- 
ing,” is inconsistent with the duty of the issuer to 
disclose material facts relating to the offering. 
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proposals contained herein, is requested to do so. 
The Commission also solicits comment as to 
whether the proposed amendments would have an 
adverse effect on competition or would impose a 
burden on competition which is not necessary or 
appropriate in the furtherance of the purposes of 
the Securities Act and the Exchange Act. 


TEXT OF PROPOSALS 


In accordance with the foregoing, it is proposed to 
amend Title 17, Chapter II, of the Code of Federal 
Regulations as follows: 


PART 210—FORM AND CONTENT OF AND RE- 
QUIREMENTS FOR FINANCIAL STATEMENTS, 
SECURITIES ACT OF 1933, SECURITIES EX- 
CHANGE ACT OF 1934, PUBLIC UTILITY HOLD- 
ING COMPANY ACT OF 1935, INVESTMENT 
COMPANY ACT OF 1940, AND ENERGY POLICY 
AND CONSERVATION ACT OF 1975 


1. By revising paragraph (a)(1) of § 210.3-14 to 
read as follows: 


§ 210.3-14 Special instructions for real estate op- 
erations to be acquired. 


(a)*** 


(1) Audited income statements (not including earn- 
ings per unit) for the three most recent fiscal 
years, which shall exclude items not comparable 
to the proposed future operations of the property 
such as mortgage interest, leasehold rental, de- 
preciation, corporate expenses and Federal and 
state income taxes: Provided, however, That 
such audited statements need be presented for 
only the most recent fiscal year if (i) the property is 
not acquired from a related party; (ii) material fac- 
tors considered by the registrant in assessing the 
property are described with specificity in the pro- 
spectus with regard to the property, including 
sources of revenue (including, but not limited to, 
competition in the rental market, comparative 
rents, occupancy rates) and expense (including, 
but not limited to, utility rates, ad valorem tax 
rates, maintenance expenses, capital improve- 
ments anticipated); and (iii) the registrant indicates 
in the appropriate filing that, after reasonable in- 
quiry, the registrant is not aware of any material 
factors relating to that specific property other than 
those discussed in response to paragraph (1)(ii) of 
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this section that would cause the reported financial 
information not to be necessarily indicative of fu- 
ture operating results. 


NOTE: The discussion of material factors consid- 
ered should be combined with that required by 
Item 11 of Form S-11. 


PART 231—INTERPRETATIVE RELEASES 
RELATING TO THE SECURITIES ACT OF 1933 
AND GENERAL RULES AND REGULATIONS 
THEREUNDER 


2. By revising Items 3B, 8, 9 and 21D; by 
redesignating Table | as Appendix |; and by 
removing Table Il and adding Appendix II to Guide 
60 of the Guides for Preparation and Filing of Reg- 
istration Statements and Reports under the Secu- 
rities Act of 1933 to read as follows: 


Guide 60—Preparation of registration statements 
relating to interests in real estate limit- 
ed partnerships. 


* * * * 


3. Summary of the Partnership and Use of Pro- 
ceeds 


B. Use of Proceeds. The use of proceeds tabular 
summary will vary according to the partnership but 
should include, where appropriate, estimates of 
the public offering expenses (both organizational 
and sales), the amount available for investment, 
non-recurring initial investment fees, prepaid items 
and financing fees, cash down payments, re- 
serves, and acquisition fees including those paid 
by the seller. Estimated amounts to be paid to the 
General Partner and its affiliates should be 
identified. The summary should include both dollar 
amounts and percentages of the maximum and 
minimum proceeds of the offering. Inclusion of 
percentages of the estimated maximum and mini- 
mum total assets is optional. An example of a 
summary of Use of Proceeds is attached as Ap- 
pendix |, but the summary will vary according to 
the circumstances. 
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8. Prior Performance of the General Partner and 
Affiliates 


A narrative summary of the “track record” or prior 
performance of programs sponsored by the Gen- 
eral Partner or its affiliates (‘“‘sponsors’’) con- 
taining the information set forth below should be 
included in the text of the prospectus. Tables fol- 
lowing the format of those in Appendix II, relating 
to historical use of proceeds of prior programs, 
compensation to the sponsors, operations of prior 
programs, and acquisitions and sales of properties 
by prior programs, should be included at the back 
of the prospectus or in Part Il of the registration 
statement as specified in paragraph B “Prior Per- 
formance Tables” hereunder. 


Sponsors are urged not to include in the prospec- 
tus information about prior performance beyond 
that required by this Guide except for such further 
material information as may be necessary to make 
the required statements, in light of the circum- 
stances under which they are made, not mislead- 
ing. 


Terms used in the Guide. “Public” programs in- 
clude all offerings registered under the Securities 
Act of 1933, all programs required to report under 
Section 15(d) of the Securities Exchange Act of 
1934 (“Exchange Act’), all programs with a class 
of equity security registered pursuant to Section 
12(g) of the Exchange Act, and all other programs 
with at least 300 security holders of record that ini- 
tially raised at least $1 million. 


Programs with “similar investment objectives” are 
those with similar objectives as set forth in the pro- 
spectus. Generally, the sponsor has the responsi- 
bility to determine which previous programs had 
“similar investment objectives,” taking into consid- 
eration the materiality of information about the 
prior programs in analyzing the registrant’s pro- 
posed activities. 


A sponsor would be considered to have a “public 
track record” if it has sponsored at least three pro- 
grams with investment objectives similar to those 
of the registrant that file reports under Section 
13(a) or Section 15(d) of the Exchange Act and at 
least two public programs with investment objec- 
tives similar to those of the registrant that had 
three years of operations after investment of 90% 
of the amount available for investment. In addition, 
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at least two of the public offerings for programs 
with investment objectives similar to those of the 
registrant must have closed in the previous three 
years. 


A. Narrative Summary. 


1. The narrative summary in the text of the pro- 
spectus should include a description of the spon- 
sor’s experience in the last ten years with all other 
programs, both public and nonpublic, that have in- 
vested primarily in real estate, regardless of the 
investment objectives of the programs. This sum- 
mary should include at least (a) the number of pro- 
grams sponsored, (b) the total amount of money 
raised from investors, (c) the total number of in- 
vestors, (d) the number of properties purchased 
and location by region, (e) the aggregate dollar 
amount of property purchased, (f) the percentage 
(based on purchase prices rather than on number) 
of properties that are commercial (broken out by 
shopping centers, office buildings and others) and 
residential, (g) the percentage (based on purchase 
prices) of new, used or construction properties, 
and (h) the number of properties sold. Aggregate 
figures should be presented separately for public 
and nonpublic programs. In addition, the narrative 
should indicate the approximate percentage of the 
overall data that represents activities of programs 
with investment objectives similar to those of the 
registrant. The summary also should cross- 
reference the prior performance tables. 


2. The narrative summary should include a 
discussion of those major adverse business devel- 
opments or conditions experienced by any prior 
program, either public or nonpublic, that would be 
material to investors in this program. The narrative 
summary also should include a cross-reference to 
further information that may be found in Appendix 
Il as part of Table III. 


3. The narrative summary should include a tist of 
all prior public programs sponsored by the General 
Partner or its affiliates and an undertaking to pro- 
vide upon request, for no fee, the most recent 
Form 10-K Annual Report filed with the Commis- 
sion by any prior public program that has reported 
to the Commission within the last twenty-four 
months and to provide, for a reasonable fee, the 
exhibits to each such Form 10-K. 


e 4. The narrative summary should include a sum- 
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mary of acquisitions of properties by programs in 
the most recent three years as set forth in Table VI 
of Appendix Il. The summary should include the 
number of properties purchased, the type, location 
and method of financing. Reference should be 
made to the more detailed description of these ac- 
quisitions in Part Il of the registration statement, 
and the registrant should undertake to provide the 
more detailed description from Part II without fee 
upon request. 


B. Prior Performance Tables. The information re- 
quired by the tables set forth in Appendix II should 
be included in the format shown. Tables should 
appear at the back of the prospectus except for 
Table VI, which should appear only in Part Il of the 
registration statement. The instructions to the ta- 
bles specify the programs and time periods about 
which information is required. 


9. Management 


* * 7 * * 


D. The amount of, and reason for, any contingent 
liabilities of the General Partner with regard to 
prior programs now in existence should be dis- 
closed. If this information appears in the financial 
statements it may be incorporated hereunder by 
reference. 


21. Undertakings 


* * * * * 


D. The following undertakings relating to invest- 
ment of the proceeds of an offering in which a ma- 
terial portion of the maximum net proceeds (al- 
lowing for reasonable reserves) is not committed 
(i.e., subject to a binding purchase agreement) to 
specific properties should be included in the regis- 
tration statement: 


The registrant undertakes to file a stick- 
er supplement pursuant to Rule 424(c) 
under the Act during the distribution pe- 
riod describing each property not 
identified in the prospectus at such time 
as there arises a reasonable probability 
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that such property will be acquired and 
to consolidate all such stickers into a 
post-effective amendment filed at least 
once every three months, with the infor- 
mation contained in such amendment 
provided simultaneously to the existing 
Limited Partners. Each sticker supple- 
ment should disclose all compensation 
and fees received by the General Part- 
ner(s) or its affiliates in connection with 
any such acquisition. The post-effective 
amendments shall include audited fi- 
nancial statements meeting the require- 
ments of Rule 3-14 of Regulation S—X 
only for properties acquired during the 
distribution period. 


The registrant also undertakes to file, 
after the end of the distribution period, a 
current report on Form 8-K containing 
the financial statements and any addi- 
tional information required by Rule 3-14 
of Regulation S-X, to reflect each com- 
mitment (i.e., the signing of a binding 
purchase agreement) made after the 
end of the distribution period involving 
the use of 10% or more (on a cumula- 
tive basis) of the net proceeds of the of- 
fering and to provide the information 
contained in such report to the Limited 
Partners at least once each quarter af- 
ter the distribution period of the offering 
has ended. 


Note. Offers and sales of the interests 
may continue after the filing of a post- 
effective amendment containing infor- 
mation previously disclosed in sticker 
supplements to the prospectus, as long 
as the information disclosed in a current 
sticker supplement accompanying the 
prospectus is as complete as the infor- 
mation contained in the post-effective 
amendment. 


APPENDIX | 


EXAMPLE OF SUMMARY OF THE USE OF 


PROCEEDS SECTION 


* * * 
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APPENDIX II 
PRIOR PERFORMANCE TABLES 
Instructions to Appendix I! 


1. The prior performance tables should be pre- 
ceded by a narrative introduction that cross- 
references the narrative summary in the text, ex- 
plains the significance of the track record and the 
tables, explains where additional information (Part 
ll of the registration statement or Form 10-K An- 
nual Reports for prior programs) can be obtained 
on request and includes a glossary of terms used 
in the tables. 


This introduction also should include a discussion 
of the factors the sponsor considered in 
determining which previous programs had “similar 
investment objectives” to those of the registrant. 


2. Each of the tables should be introduced by a 
brief narrative explaining the objective of the table 
and what it covers so that the investor will be able 
to understand the significance of the information 
presented. There also should be set forth with or 
in each table any further material information as 
may be necessary to make the required tabular 
data, in light of the circumstances under which it is 
presented, not misleading. 


Table |. Experience in Raising and Investing Fund 
(on a percentage basis) 

Instructions: 1. Include information only for pro- 

grams the offering of which closed in the most re- 

cent three years. 


2. Sponsors with a “public track record” should in- 
clude information relating only to public programs 
with investment objectives similar to those of the 
registrant. 


3. If the sponsor does not have a “public track rec- 
ord,” information must be given for each prior pro- 
gram, public or nonpublic, with investment objec- 
tives similar to those of the registrant. If the 
sponsor has not sponsored at least five such pro- 
grams, then information must be given for each 
prior program, public or nonpublic, even if the in- 
vestment objectives for those programs are not 
similar to those of the registrant. In that case, 
nonpublic programs with investment objectives 
that are not similar to those of the registrant 
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should be grouped together according to invest- 
ment objective and information about those pro- 
grams presented on an aggregate basis by year. If 
So presented, the number of programs that have 
been aggregated should be disclosed. The spon- 


Dollar amount offered 
Dollar amount raised (100%) 


Less offering expenses: 
Selling commissions and discounts 
Retained by affiliates 
Organizational expenses 
Other (explain) 
Reserves 
Percent available for investment 


Aquisition costs: 


Prepaid items and fees related to purchase of 


property 

Cash down payment 
Acquisition fees 
Other (explain) 


Total acquisition cost 


Percent leverage (mortgage financing divided 


by total acquisition cost) 


Date offering began 
Length of offering (in months) 


Months to invest 90% of amount available for 


sor also should indicate by note if the investment 
objectives of any program are not similar to those 
of the registrant and should briefly describe those 
investment objectives. 


Program X Program Y 


investment (measured from beginning of offer- 


ing) 


Table Il. Compensation to Sponsor and Affiliates 


Instructions: 1. Include in a separate column for 
each program aggregated payments made to the 
sponsor and its affiliates only by real estate pro- 
grams the offering of which closed in the most re- 
cent three years. Include in another separate col- 
umn aggregate payments to the sponsor or its 
affiliates in the most recent three years from all 
other programs and indicate the number of pro- 
grams involved. 


2. Sponsors with a “public track record” should in- 
clude information relating only to public programs 
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with investment objectives similar to those of the 
registrant. 


3. If the sponsor does not have a “public track rec- 
ord,” information must be given for each prior pro- 
gram, public or nonpublic, with investment objec- 
tives similar to those of the registrant. If the 
sponsor has not sponsored at least five such pro- 
grams, then information must be given for each 
prior program, public or nonpublic, even if the in- 
vestment objectives for those programs are not 
similar to those of the registrant. In that case, 
nonpublic programs with investment objectives 
that are not similar to those of the registrant 
should be grouped together according to invest- 
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ment objective and information about those pro- 
grams presented on an aggregate basis by year. If 
so presented, the number of programs that have 
been aggregated should be disclosed. The spon- 
sor also should indicate by note if the investment 
objectives of any program are not similar to those 
of the registrant and should briefly describe those 


Type off Compensation 


Date offering commenced 
Dollar amount raised 


Amount paid to sponsor and 
affiliates from proceeds of 
offering: 
Underwriting fees 
Acquisition fees 
—real estate commissions 
—advisory fees 
—other (identify and quantify) 
Other 


investment objectives. 


4. The table shouid include any real estate com- 
missions and other fees paid to the sponsor or its 
affiliates in connection with the acquisition or dis- 
position of any properties by the program by enti- 
ties other than the program itself. 


Other 
Program 


Program X Program Y 


Dollar amount of cash generated from operations before 


deducting payments to sponsor and affiliates 


Amount paid to sponsor and affiliates from operations: 


Property management fees 
Partnership management fees 
Reimbursements 

Leasing commissions 

Other (identify and quantify) 


Dollar amount of property sales and refinancing before 


deducting payments to sponsor and affiliates 
—cash 
—notes 


Amount paid to sponsor and affiliates from property sales 


and refinancing: 
Real estate commissions 
Incentive fees! 
Other (identifying and quantify) 





‘Explain subordinated commissions in a note. 


Table Ill. Operating Results of Prior Programs 
Instructions: 


1. Include information only for programs the offer- 
ings of which closed in the most recent three 
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years. Financial data for each program should be 
presented separately for each year. 


2. Sponsors with a “public track record” should in- 


clude information relating only to public programs 
with investment objectives similar to those of the 
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registrant. 


3. If the sponsor does not have a “public track rec- 
ord,” information must be given for each program, 
public or nonpublic, with investment objectives 
similar to those of the registrant. If the sponsor 
has not sponsored at least five such programs, 
then information must be given for each prior pro- 
gram, public or nonpublic, even if the investment 
objectives for those programs are not similar to 
those of the registrant. In that case, nonpublic pro- 
grams with investment objectives that are not simi- 
lar to those of the registrant should be grouped to- 
gether according to investment objective and 
information about those programs presented on an 
aggregate basis by year. If so presented, the num- 
ber of programs that have been aggregated 
should be disclosed. The sponsor also should indi- 
cate by note if the investment objectives of any 


Gross Revenues 

Profit on sale of properties 

Less: Operating expenses 
Interest expense 
Depreciation 

Net Income—GAAP Basis 


Taxable Income 

Cash generated from operations! 
Cash generated from sales 

Cash generated from refinancing 


program are not similar to those of the registrant 
and should briefly describe those investment ob- 
jectives. 


4. Information should be presented on the basis of 
generally accepted accounting principles 
(“GAAP”) where indicated. However, where infor- 
mation about nonpublic programs is required to be 
included, such information may be presented on a 
tax basis if the program’s books have not been 
kept on a GAAP basis. If there are any significant 
differences in operating results between account- 
ing on a tax and GAAP basis, they should be ex- 
plained. This explanation should provide the read- 
er with such additional information about the 
particular programs presented as may be neces- 
sary to make the information contained in the Ta- 
ble not materially misleading in iight of the circum- 
stances under which the information was given. 


Program X 


year 
2 


Cash generated from operations, sales and refinancing 


Less: Cash distributions to investors 
—from operating cash flow 
—from sales and refinancing 
—from other 


Cash generated (deficiency) after cash distributions 


Less: Special Items (not including sales and refinancing) 


(identify and quantify) 


Cash generated (deficiency) after cash contributions and 


special items 


Tax and Distribution Data Per $1000 Invested 
Federal Income Tax Results: 

Ordinary income (loss) 

—from operations 

—from recapture 

Capital gain (loss) 





1|ndicate in a note what amount is from sources other than operations, such as guaranteed rents or in- 
terest. 
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Cash Distributions to Investors 
Source (on GAAP basis) 
—Investment income 
—Return of capital 


Source (on cash basis) 
—Sales 
—Refinancing 
—Operations 
—Other 


Amount (in percentage terms) remaining invested in pro- 
gram properties at the end of the last year reported in the 
Table (original total acquisition cost of properties retained 
divided by original total acquisition cost of all properties in 


program). 


Table IV. Results of Completed Programs 
Instructions: 


1. Include programs that have completed opera- 
tions (no longer hold properties) in the most recent 
three years, even if they still hold notes. 


2. Sponsors with a “public track record” should in- 
clude information relating only to public programs 
with investment objectives similar to those of the 
registrant. 


3. If the sponsor does not have a “public track rec- 
ord,” information must be given for each prior pro- 
gram, public or nonpublic, with investment objec- 
tives similar to those of the registrant. If the 
sponsor has not sponsored at least five such pro- 
grams, then information must be given for each 
prior program, public or nonpublic, even if the in- 
vestment objectives for those programs are not 
similar to those of the registrant. In that case, 
nonpublic programs with investment objectives 
that are not similar to those of the registrant 
should be grouped together according to invest- 
ment objective and information about those pro- 
grams presented on an aggregate basis by year. If 
so presented, the number of programs that have 
been aggregated should be disclosed. The spon- 
sor also should indicate by note if the investment 
objectives of any program are not similar to those 
of the registrant and should briefly describe those 
investment objectives. 
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Program Name 
Dollar Amount Raised 
Number of Properties Purchased 
Date of Closing of Offering 
Date of First Sale of Property 
Date of Final Sale of Property 


Tax and Distribution Data Per $1000 Investment » 
Through... 
Federal Income Tax Results: 
Ordinary income (loss) 
—from operations 
—from recapture 
Capital Gain (loss)' 
Deferred Gain? 
Capital 
Ordinary 


Cash Distributions to Investors 
Source (on GAAP basis) 
—Investment income 
—Return of capital 
Source (on cash basis) 
—Sales 
—Refinancing 
—Operations 
—Other 





'Note 60% capital gain exclusion. 


2Explain in a note deferred capital gain. 
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Receivable on Net Purchase Money Financing? 





3Explain in a note the terms of notes taken back 
and annual payments, and the fact that the 
amounts presented are face amounts and do not 
represent discounted current value. 


Table V. Sales or Disposals of Properties 
Instructions: 


1. Include all sales or disposals of property by pro- 


Date Date of 
Property Acquired Sale’ 


Selling Price, Net of 


Closing Costs and GAAP Adjustments 


grams with similar investment objectives within the 
most recent three years. 


2. Sponsors with a “public track record” should 
only include information relating to public pro- 
grams. If the sponsor does not have a “public 
track record,” then information should be given 
about sales or disposals of properties by public 
and nonpublic programs. Where properties held by 
nonpublic programs are included, information 
should be on a GAAP basis where feasible without 
undue effort or expense. 


Excess (Deficiency) 

of Property Opera- 

ting Cash Receipts 

Over Cash Expenditures® 


Cost of Properties 
Including Closing and 
Soft Costs 








Cash 
received 
net of 
closing 
costs 


Mortgage 
balance 
at time 
of sale 


Purchase money 
mortgage taken 
back by 
program? 


Adjustments 
resulting 


application 
of GAAP? 


Total 
acquisition 
cost, capital 
improvement, 
closing and 
soft costs5 


Original 
mortgage 


Total* financing 





Total 








‘Note if sales of properties are to related parties. 


2\ndicate in a note that the amounts shown are face amounts and do not rep- 
resent discounted current value. In addition, describe the terms of purchase 
money mortgages taken back by the partnership, including the interst rate, 
any balloon payment requirements and other special provisions. Also, de- 
scribe those sales made with a leaseback or any other guarantees which re- 
quire d seller in t 





3Include an explanation of any GAAP adjustments. 


“Note the allocation of the taxable gain between ordinary and capital, and 


Table VI. Acquisitions of Properties by Programs 
Instructions: 


1. Include the following table only in Part Il of the 
registration statement. 


2. Include all properties acquired by any prior pro- 
grams with similar investment objectives in the 
most recent three years. 


3. Sponsors with a “public track record” should 
only include information relating to public pro- 
grams. If the sponsor does not have a “public 
track record,” then information should be given 
about properties acquired by public and nonpublic 
programs. 


Program X 


Name, location, type of property 
Gross leaseable space (sq. ft.) or num- 
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identify those sales that are being reported for tax purposes on the install- 
ment basis. 


5identify real estate commissions carried but not taken. Indicate that amounts 
shown do not include pro rata share of original offering costs. 


®Do not include amounts otherwise included under “Selling Price, Net of 
Closing Costs and GAAP Adjustments” or “Cost of Properties including 
Closing and Soft Costs,” Costs incurred in the administration of the partner- 
ship not related to the operation of properties need not be included if so indi- 
cated in a note to the Table. 


ber of units and total square feet of 
units 
Date of purchase 
Mortgage financing at date of purchase 
Cash down payment 
Contract purchase price plus acquisition 
fee 
Other cash expenditures expensed 
Other cash expenditures capitalized 
Total acquisition cost 


PART 249—FORMS, SECURITIES, EXCHANGE 
ACT OF 1934 


3. By adding Instruction 2(e) to Item 7 of §249.308 
to read as follows: §249.308 Form 8—K, for current 
reports. 


Item 7. Financial Statements and Exhibits. 


SEC DOCKET/1093 





List below the financial statements and exhibits, if 
any, filed as part of this report. 


1) iagliadls 


Instructions. 


aes 


(e) With regard to the acquisition of one or more 
real estate properties, only the financial state- 
ments and any additional information specified by 
Rule 3-14 of Regulation S—X shall be filed. 


* * * * 


Initial Regulatory Flexibility Analysis 


This initial regulatory flexibility analysis, prepared 
in accordance with 5 U.S.C. 603, relates to pro- 
posed changes in Guide 60, “Preparation of Reg- 
istration Statements Relating to Interests in Real 
Estate Limited Partnerships” and related financial 
statement regulations under the Securities Act of 
1933 and the Securities Exchange Act of 1934. 


Reasons for Proposed Action 


Since the publication of Guide 60 in the spring of 
1976, the Securities and Exchange Commission 
(the “Commission”) has become increasingly con- 
cerned over unnecessary and overly complex pro- 
spectus presentation of information relating to the 
prior real estate program experience (‘track rec- 
ord’’) of real estate limited partnerships. The 
States, through their state securities administra- 
tors, many of whom are members of the North 
American Securities Administrators Association, 
(“NASAA”) have become aware of the same track 
record disclosure problem. Since early 1980, the 
Commission has been working in conjunction with 
a NASAA subcommittee (‘the Subcommittee’’) to 
develop uniform proposals for reducing the 
amount of track record disclosure, thus benefiting 
both sponsors of public real estate programs, by 
reducing their disclosure burdens, and investors, 
who would receive a more readable prospectus. 
As the culmination of this cooperative effort with 
the states, the Commission is publishing for public 
comment this release proposing reduction of the 
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track record disclosure required by Guide 60 and 
amendment of related financial statement provi- 
sions. 


Objective 


As discussed in more detail in the release, the pro- 
posal is expected to achieve a reduction in volumi- 
nous track record disclosure by real estate limited 
partnerships in prospectuses, resulting in more 
streamlined prospectus presentation. The objec- 
tives of the proposals are, first, to provide inves- 
tors with sufficient information to evaluate invest- 
ment in public real estate programs presented in 
the most comprehensive fashion possible and, 
second, to reduce track record disclosure burdens 
for sponsors by limiting the amount of required 
disclosure, imposing a more standardized pro- 
spectus presentation format than currently exists, 
and cooperating with the states to develop a uni- 
form disclosure regulation for public real estate 
programs. These objectives would be achieved, in 
large part, by: (1) Using Guide instructions to limit 
track record disclosure, to the extent possible, to 
prior public programs of sponsors with investment 
objectives similar to those of the sponsor's cur- 
rently offered program; (2) requiring, for clarity and 
uniformity, presentation of track record disclosure 
in a readable narrative summary in the body of the 
prospectus; (3) requiring, for clarity and uniformity, 
presentation of tabular track record disclosure in 
six specified tables, examples of which would be 
included as Appendix II to Guide 60; and (4) limit- 
ing where possible, through prior performance ta- 
ble instructions, the time periods from which track 
record disclosure data should be drawn. 


In addition to the proposed amendment of Guide 
60, the Commission is also proposing to amend 
the financial statement disclosure requirements of 
Rule 3-14 of Regulation S—X, “Special Instruc- 
tions for Real Estate Operations to be Acquired.” 
The proposed amendment would reduce the finan- 
cial reporting burden on sponsors by reducing 
from three years to one year the number of years 
that audited financial statements for properties to 
be acquired would be required under Rule 3-14 of 
Regulation S-X, provided certain conditions de- 
signed to protect investors are met. 


As part of the Commission’s proposals, con- 
forming amendments discussed in detail in the re- 
lease are also proposed for comment at this time. 
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Legal Basis 


The Commission is proposing these Guide amend- 
ments and related rule changes pursuant to Sec- 
tions 7, 10 and 19(a) of the Securities Act of 1933 
and Sections 13, 15(d) and 23(a) of the Securities 
Exchange Act of 1934. 


Small Entities Subject to the Rule 


If the proposed amendments discussed above and 
in the release become effective, it is believed that 
certain small entities will have their regulatory bur- 
dens decreased. In the Commission’s experience, 
sponsors of public real estate programs vary 
across a broad range of size and assets. Howev- 
er, utilizing the Commission’s proposed $2.5 mil- 
lion “small business” parameter,’ it appears likely 
that a substantial number of small business enti- 
ties would be affected by the proposed amend- 
ments. The Commission is unable to determine 
the cost savings associated with reduced track 
record disclosure requirements. Such savings 
would depend on the experience of the sponsor in 
offering prior public real estate programs. As re- 
gards reduced financial statement disclosure, 
sponsors which do not keep property accounts on 
a generally accepted accounting principles 
(“GAAP”) basis would not have to change ac- 
counting systems to GAAP in order to comply with 
track record disclosure and financial statement re- 
quirements. This cost-saving provision is aimed 
specifically at small entities which sponsor real es- 
tate limited partnerships. Moreover, the proposed 
amendment to Rule 3-14 will allow registrants, re- 
gardless of their size, to file audited income state- 
ments for real estate operations to be acquired 
covering only one year instead of the currently re- 
quired three years, provided specified conditions 
are met. Thus registrants would be able to reduce 
their audit expenses accordingly. 


Reporting, Recordkeeping and other Compliance 
Requirements 


The Commission does not believe that amending 
the track record disclosure guidelines and related 
financial disclosure provisions as proposed would 
result in any new reporting, recordkeeping or other 
compliance requirements. As noted, in certain 





'1See Securities Act Release No. 6302 (March 20, 


2 1981) (46 FR 19251). 
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cases, the proposals would reduce such require- 
ments. 


Overlapping or Conflicting Federal Rules 


The Commission does not believe that the pro- 
posed amendments duplicate or conflict with any 
existing rule provisions. 


Significant Alternatives 


Since the proposed amendments do not increase 
the regulatory burden on any registrant, but rather 
serve to reduce it, the establishment of different 
requirements for small entities was not considered 
necessary. By streamlining track record disclosure 
requirements and reducing financial statement fil- 
ing burdens where possible, consistent with the 
protection of investors, the Commission expects 
that all registrants will benefit. However, as 
pointed out below, at least one of the proposed 
changes in track record disclosure guidelines is in- 
tended to benefit small entities, which are less 
likely than larger sponsors to maintain their prop- 
erty accounts on a GAAP basis. Such sponsors 
are not required by the proposals to change their 
bookkeeping systems. 


Solicitation of Comments 


The Commission encourages the submission of 
written comments with respect to any aspect of 
this initial regulatory flexibility analysis. Such writ- 
ten comments will be considered in the prepara- 
tion of the final regulatory flexibility analysis, if the 
proposed amendments are adopted. Persons 
wishing to submit written comments should file 
three copies thereof with George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 
Room 892, 500 North Capitol Street, Washington, 
D.C. 20549. All submissions should refer to File 
No. S7-908 and will be available for public inspec- 
tion at the Commission’s Public Reference Room, 
Room 6101, 1100 L Street, N.W., Washington, 
D.C. 20549. 


Authority 


These amendments are being proposed pursuant 
to Sections 7, 10 and 19(a) of the Securities Act of 
1933 and Sections 13, 15(d) and 23(a) of the Se- 
curities Exchange Act of 1934. 
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[Secs. 7, 10, 19(a), 48 Stat. 78, 81 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 
308(a)(2), 90 Stat. 57; secs. 13, 15(d), 23(a), 48 
Stat. 894, 895, 901; sec. 203(a), 49 Stat. 704; 
secs. 3, 8, 49 Stat. 1377, 1379; secs. 4, 6, 78 Stat. 
570-574; sec.2, 82 Stat. 454; secs. 1, 2, 84 Stat. 
1497; secs. 10, 18, 89 Stat. 119, 155; sec. 308(b), 
90 Stat. 57; secs. 202, 203, 204, 91 Stat. 1494, 
1498, 1499, 1500; 15 U.S.C. 77g, 77j, 77s(a) 78m, 
780(d), 78w(a); 


By the Commission 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18143/October 2, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6353/October 2, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18144/October 5, 1981 


In the Matter of 


WILLIAM J. WALLACE, Ill 
JOE E. CROUCH 


The Securities and Exchange Commission has or- 
dered public administrative proceedings under the 
Securities Exchange Act of 1934 (‘‘Exchange 
Act’) against William J. Wallace, Ill (“Wallace”), a 
registered representative employed successively 
in the Oklahoma City, Oklahoma offices of two 
registered broker-dealers and Joe C. Crouch 
(“Crouch”), a former branch manager in one of 
those offices. 


The Order for Proceedings alleges that during the 
period January, 1977 to at least April, 1980, 
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Wallace wilfully violated the antifraud provisions of 
the Securities Act of 1933 (“Securities Act”) and 
of the Exchange Act in connection with options 
trading in certain customers’ accounts. The Order 
also alleges that during the period January 1977 
through June 1979, Crouch failed to reasonably 
supervise Wallace with a view toward preventing 
his alleged violations. 


Specifically, the Order alleges that Wallace made 
false and misleading statements of material facts 
and omitted to state material facts concerning, 
among other things, the risks inherent in options 
trading, the impact of commissions upon customer 
accounts, potential profits and rates of return reali- 
zable from options trading, and the suitability of 
options trading to his customers’ financial situa- 
tions, investment sophistication, and investment 
objectives. 


The Order also alleges that Wallace caused cus- 
tomers, who could not afford the risk and did not 
sufficiently understand the risks, mechanics and 
other fundamental aspects of options trading, to 
believe that they would be dealt with fairly in con- 
nection with all purchases and sales of listed op- 
tions and other securities. In addition, Wallace ef- 
fected options transactions beyond the scope of 
authority granted by certain customers. 


In addition, the Order alleges that Wallace ef- 
fected securities transactions for certain custom- 
ers’ accounts which were excessively speculative 
in view of the objectives, degree of investment so- 
phistication and understanding, and financial re- 
sources of the customers involved. Moreover, the 
Order alleges that Wallace effected securities 
transactions which were excessive in size and fre- 
quency in view of the financial resources, and 
character of such accounts. 


Crouch has submitted an Offer of Settlement 
which has been accepted by the Commission (see 
Securities Exchange Act Release No. 18145/Octo- 
ber 5, 1981). A hearing will be scheduled to deter- 
mine whether or not the allegations against 
Wallace are true, and, if so, to decide what, if any, 
remedial action is necessary in the public interest. 





Volume 23, No. 14, October 20, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18145/October 5, 1981 


ADMINISTRATIVE PROCEEDING FILE NO. 
3-6061 


In the Matter of 
JOE E. CROUCH 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered today pursuant to 
the Securities Exchange Act of 1934 (‘Exchange 
Act’), Respondent Joe C. Crouch (‘Crouch’) has 
submitted an Offer of Settlement which the Com- 
mission has determined to accept’. Solely for the 
purpose of settling these proceedings and without 
admitting or denying the allegations contained in 
the Order for Proceedings, the above Respondent 
consents to the findings of violations and sanc- 
tions contained in this Order?. 


On the basis of the Order for Proceedings and the 
Offer of Settlement, the Commission finds that 
Crouch failed reasonably to supervise a person 
subject to his supervision with a view toward pre- 
venting the violations as alleged in the Order for 
Proceedings. 


In view of the foregoing matters, it is in the public 
interest to impose the sanction specified in the Of- 
fer of Settlement. 


Accordingly, IT |S ORDERED, that Crouch be, and 
hereby is, prohibited from serving in any supervi- 
sory capacity in association with any broker or 
dealer, investment adviser or investment company 





'The Order instituting proceedings was entered si- 
multaneously with the Commission’s acceptance 
of Crouch’s Offer of Settlement. 


2The findings herein are not binding on any other 
Respondent named in these proceedings. 
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for a period of five (5) days effective at the open- 
ing of business on the second Monday after the 
date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18146/October 5, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-81-12) 


National Securities Clearing Corporation 
(“NSCC”) submitted on September 3, 1981, a pro- 
posed rule change pursuant to Rule 19b-—4 under 
the Securities Exchange Act which provides for 
extensions of time for executing Buy-in of balance 
orders on over-the-counter securities. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 5, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-81-12. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18147/October 5, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE MIDWEST SECURITIES 
TRUST COMPANY 


(File No. SR-MSTC-81-2) 


Midwest Securities Trust Company (‘‘“MSTC’’) 
submitted a proposed rule change on September 
21, 1981, pursuant to Rule 19b—4 under the Secu- 
rities Exchange Act, which raises the terminal and 
line fees for Midwest Securities Trust Communica- 
tion System and establishes a fee for bookentry 
movements between members of MSTC and 
Philadelphia Depository Trust Company. MSTC is 
passing on an increase in line and terminal fees 
levied by AT&T in May, 1981, and will assess 
Clearing Members retroactively through June to 
reflect these increases. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 5, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
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D.C. 20549. Reference should be made to File No. 
SR-MSTC-81-2. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18148/October 5, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE MIDWEST CLEARING 
CORPORATION 


(File No. SR-MCC-81-5) 


Midwest Clearing Corporation (“MCC”) submitted 
a proposed rule change on September 21, 1981, 
pursuant to Rule 19b-4 under the Securities Ex- 
change Act which raises terminal and line fees for 
Midwest Securities Tust Communication Systems. 
MCC is passing on a fee increase levied by AT&T 
in May of 1981 and will assess Clearing Members 
retroactively through June 1981. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
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October 5, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MCC-81-5. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18149/October 5, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-81-14) 


National Securities Clearing Corporation 
(“NSCC’”) submitted a proposed rule change on 
September 21, 1981, pursuant to Rule 19b-—4 un- 
der the Securities Exchange Act that conforms the 
language of NSCC’s Letter of Credit Form to the 
language approved by NSCC’s Board of Govern- 
ors. The change in language clarifies the ability of 
NSCC to protect itself and its members by being 
able to draw upon the full amount, whenever nec- 
essary or appropriate, of a Letter of Credit depos- 
ited with NSCC. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 


Volume 23, No. 14, October 20, 1981 


Exchange Act of 1934 and Rule 19b—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 5, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-81-14. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18150/October 5, 1981 


In the Matter of 


National Association of Securities 
Dealers, Inc. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-81- 15) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


The National Association of Securities Dealers, 
Inc. (“NASD”), filed a proposed rule change pur- 
suant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934 (‘Act’), 15 U.S.C. 78(s)(b)(1) 
and Rule 19b-4 thereunder, on June 18, 1981, 
and an amendment thereto on August 25, 1981, to 
amend Part XI of Schedule D under Article XVI of 
its By-Laws relating to the standards for 
determining the criteria for inclusion in the 
NASDAQ quotation lists submitted to the news 
media. The proposed rule change authorizes the 
NASDAQ Committee to determine the criteria for 
selecting the issuers whose shares will be quoted 
on the National and Additional NASDAQ Lists 
(“Lists”). The NASD has submitted a companion 
rule proposal (File No. SR-NASD-81-14), setting 
forth the specific financial criteria to be used in 
determining inclusion in the Lists, which becomes 
effective upon issuance of this order by the Com- 
mission approving proposed rule change 
SR-NASD-81-15. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
34-18082, September 4, 1981) and by publication 
in the Federal Register (46 FR 45461, September 
11, 1981). No comments were received with re- 
spect to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange, and, in 
particular, the requirements of Section 15A of the 
Act and the rules and regulations thereunder. 
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The NASD has requested that the proposed rule 
change be approved prior to the thirtieth day after 
the date of publication of the notice of this filing. 
The Commission finds good cause for such accel- 
erated approval in order to accommodate the 
NASD’s public notice to NASDAQ issuers on Oc- 
tober 7, 1981, and schedule for publicizing and im- 
plementation of the proposed revisions in the 
Lists. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18151/October 5, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-81-21 


The National Association of Securities Dealers, 
Inc. (the “NASD”), submitted on September 18, 
1981, a proposed rule change under Rule 19b-4 
of the Securities Exchange Act of 1934 (‘Act’) 
Clarifying the policy on compensation received by 
NASD members for the exercise of publicly held 
warrants, which is set forth in the Interpretation of 
the Board of Governors—Review of Corporate 
Financing, (the “Interpretation”) under Article Ill, 
Section 1 of the Rules of Fair Practice. The NASD 
states that the proposed rule change is necessary 
because some members receiving maximum al- 
lowable compensation in an underwriting have en- 
tered agreements with issuers for receipt of addi- 
tional compensation upon the future exercise of 
warrants purchased in such underwritings. 
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Under the proposed rule change any compensa- 
tion for the exercise of warrants received by an un- 
derwriter within 12 months of the offering’s effec- 
tive date is presumed to be received in connection 
with the offering and therefore subject to compen- 
sation guidelines. Compensation paid after such 
time will be treated as originating from another of- 
fering. The proposed rule change also contains a 
noninclusive list of four prohibited warrant com- 
pensation arrangements deemed to be inherently 
unfair to issuers and investors. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Act. At any 
time within sixty days of the filing of such pro- 
posed rule change, the Commission may abrogate 
summarily such rule change if it appears to the 
Commission that such action is necessary or ap- 
propriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the pur- 
poses of the Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 12, 1981. Interested persons are invited 
to submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NASD-81-21. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18152/October 6, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGES BY THE CHICAGO BOARD OPTIONS 
EXCHANGE, INC. AND THE AMERICAN STOCK 
EXCHANGE, INC. 


File Nos. SR-CBOE-81-21 
SR-Amex-81-19 


The Chicago Board Options Exchange, Inc. 
(“CBOE”) submitted on September 25, 1981, a 
proposed rule change under Rule 19b-—4 to liberal- 
ize its listing and maintenance standards for 
stocks underlying listed options. The rule proposal 
would revise the CBOE’s listing standards by, 
among other things, (1) reducing the float require- 
ment from eight million to seven million shares, (2) 
reducing the minimum number of shareholders re- 
quired from 10,000 to 6,000, (3) replacing the re- 
quirement that an issuer of an underlying security 
be in compliance with Sections 13 and 14 of the 
Securities Exchange Act of 1934 (‘Act’) with a re- 
quirement that the issuer be in compliance with 
any applicable filing or disclosure requirements 
under the Act and (4) modifying financial perform- 
ance tests for issuers of underlying stocks. The 
rule proposal would revise CBOE’s maintenance 
standards in a similar manner, and in addition, 
would delete financial performance tests as a 
maintenance standard. 


On September 28, 1981 the American Stock Ex- 
change, Inc. (“Amex’) also submitted a rule pro- 
posal to modify its listing and maintenance 
standards with respect to stocks underlying listed 
options. This proposal is identical in all respects to 
the CBOE proposal except that no reduction in the 
minimum float currently required in its existing list- 
ing and maintenance standards is proposed. 


Publication of the submissions is expected to be 
made in the Federal Register during the week of 
October 13, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule changes or institute proceedings to de- 
termine whether the proposed rule changes 
should be disapproved, interested persons are in- 
vited to submit written data, views and arguments 
concerning the submissions within 21 days from 
the date of publication in the Federal Register. 
Persons desiring to make written comments 
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should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capital Street, Washington, 
D.C. 20549. Reference should be made to File 
Nos. SR-CBOE-81-21 and SR-Amex-81-19. 


Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspecon and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing Room, 
1100 L Street, N.W. Washington, D.C. Copies of 
the filing and of any subsequent amendments will 
also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18153/October 6, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY 


THE NEW YORK STOCK EXCHANGE, INC. 
File No. SR-NYSE-81-18 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted on September 21, 1981, a proposed 
rule change under Rule 19b-—4 to modify its margin 
rules relating to the extension of credit on shelf- 
registered, control and restricted securities, 
exchange-traded options on GNMA and U.S. Gov- 
ernment securities, and over-the-counter options 
on U.S. Government securities. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
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October 13, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NYSE-81-18. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18154/October 6, 1981 


Administrative Proceeding File No. 3-6058 


In the Matter of 


WILLIAM GEORGE CARRINGTON 3d 
270 Henderson Street 
Jersey City, New Jersey 


ORDER INSTITUTING PUBLIC PROCEEDINGS, 
MAKING FINDINGS AND IMPOSING REMEDIAL 
SANCTIONS 


The Commission deems it appropriate in the pub- 
lic interest that public administrative proceedings 
be instituted against WILLIAM GEORGE 
CARRINGTON 3d (‘Carrington’), a registered 
representative and general securities principal for- 
merly employed by various brokerage firms, pur- 
suant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934 (“Exchange Act’), and such 
proceedings are hereby instituted. 


In anticipation of the institution of these proceed- 
ings, Carrington has submitted an Offer of Settle- 
ment (‘Offer’). After due consideration of the Of- 
fer and upon the recommendation of its staff, the 
Commission has determined that it is in the public 
interest to accept such Offer. By his Offer, 
Carrington: 


A. Admits, and the Commission finds, that on 
July 9, 1981, Carrington was enjoined from further 
violations of Section 17(a) of the Securities Act of 
1933, (“Securities Act’), Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder by the 
United States District Court for the Southern Dis- 
trict of New York, SEC v. William G. Carrington 
3d, 81 Civil 4243 (S.D.N.Y.); 


B. Without admitting or denying, and solely for the 
purpose of this proceeding and any other proceed- 
ing brought by the Commission or any other gov- 
ernmental or self-regulatory body pursuant to Sec- 
tions 15(b) and 19(h) of the Exchange Act or 
otherwise, consents to entry of findings of fact, 
and the Commission finds that: 


Volume 23, No. 14, October 20, 1981 





Between on or about October 3, 1972 and the 
present, Carrington wilfully violated Section 17(a) 
of the Securities Act, Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder, in con- 
nection with the offer, purchase and sale of 
municipal securities in customer accounts over 
which he was the registered representative by: 


1. soliciting funds from customers, 
purportedly for the purchase of secu- 
rities, and converting these funds to 
his own use; 


2. misrepresenting to customers their ac- 
tual securities holdings; 


3. selling customer’s securities without 
their knowledge or consent and con- 
verting the proceeds to his own bene- 
ficial use; 


4. issuing and tendering checks to cus- 
tomers drawn on his personal bank 
accounts which he represented to be 
interest due and owing to such cus- 
tomers on securities previously held 
in the customers’ accounts but which 
Carrington had earlier sold without 
authorization from the customers or 
which Carrington never purchased for 
such customers; and 


5. failing to disclose 1 through 4 to 
various broker-dealers and public in- 
vestors; and 


C. Consents to the imposition of the sanction set 
forth in paragraph Ill below. 


In view of the foregoing, it is in the public interest 
to impose the sanction specified in the Offer. 


Accordingly, IT |S ORDERED that Carrington be, 
and hereby is, barred from association in any ca- 
pacity with any broker, dealer, investment compa- 
ny, investment adviser or municipal securities 
dealer, provided that after a period of five (5) 
years he may apply to the Commission to become 
associated in a non-principal, non-supervisory, 
non-managerial position upon the showing that he 
will be adequately supervised. 
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The sanction ordered herein shall commence im- 
mediately. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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The Securities and Exchange Commission has or- 
dered public administrative proceedings pursuant 
to Section 15(b) of the Securities Exchange Act of 
1934 (“Exchange Act’) against The Briarcliff Com- 
pany (‘Briarcliff’) an Atlanta, Georgia, Broker- 
dealer; John H. Candler, Jr. (“Candler”), a resi- 
dent of Atlanta, Georgia, its president and 
chairman of the board of directors; Rodney B. 
Price (“Price”), a resident of Dunwoody, Georgia, 
a salesman; and two affiliated corporations, Per- 
formance Management, Inc. (‘Performance’), a 
Georgia corporation and The Callanwolde Compa- 
ny (‘““Callanwolde’’), a Florida corporation. 


The Order for Proceedings alleges that Perform- 
ance, Callanwolde, and Candler violated Sections 
5(a) and 5(c) of the Securities Act of. 1933 (‘““Secu- 
rities Act’), in connection with the offer and sale of 
limited partnership interests in 24 limited partner- 
ships which were not registered with the Commis- 
sion 


In addition, the Order for Proceedings alleges that 
Performance and Callanwolde aided and abetted 
by Candler violated Section 15(a) of the Securities 
Exchange Act (“Exchange Act’) in that they en- 
gaged in business as broker-dealers while not reg- 
istered with the Commission. The Order for Pro- 
ceedings also, alleges that Performance and 
Callanwolde, aided and abetted by Candler and 
Price associated a disqualified person. 


The Order for Proceedings further alleges tht 
Briarcliff aided and abetted by Price and Candler 
associated a disqualified person and violated Sec- 
tion 15b(1) of the Exchange Act by omitting to 
state material facts in its application for registra- 
tion filed with the Commission. 
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The Order for Proceedings further alleges that 
Price aided and abetted by Candler violated Sec- 
tion 15(b)(6) of the Exchange Act and the terms 
and conditions Commission’s order entered 
against him by associating with Briarcliff, Perform- 
ance and Callanwolde while he was subject to a 
bar from association with any broker or dealer. 


A hearing will be scheduled to take evidence on 
the staff's allegations and to afford respondents an 
opportunity to present any defense thereto. The 
purpose of the hearing is to determine whether 
any remedial action should be ordered by the 
Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18156/October 6, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE, INCORPORATED 
618 South Spring Street 
Los Angeles, CA 90014 


(SR-PSE-81- 18) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act”) notice is hereby given that on October 6, 
1981, the Pacific Stock Exchange, Incorporated 
(“PSE”) filed with the Commission copies of a pro- 
posed rule change to allow it to introduce, when 
appropriate, additional options series at the next 
exercise price interval so long as at least 45 days 
remain before expiration of the series. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-PSE-81-18. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof, in that identical proposals submitted by 
the Chicago Board Options Exchange,' the Ameri- 
can Stock Exchange? and the Philadelphia Stock 
Exchange? previously have been published for 
comment and approved by the Commission. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








1 See File No. SR-CBOE-81-16. 
2 See File No. SR-Amex-81-14. 
3 See File No. SR—Phix—81-14. 


4 See Securities Exchange Act Release No. 18096 
(September 14, 1981). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18157/October 7, 1981 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
CINCINNATI STOCK EXCHANGE, INC. 
MIDWEST STOCK EXCHANGE, INC. 
PACIFIC STOCK EXCHANGE, INC. 
PHILADELPHIA STOCK EXCHANGE, INC. 


ORDER MODIFYING EXEMPTIONS FROM RULE 
11b-1 UNDER THE SECURITIES EXCHANGE 
ACT OF 1934 


On June 1, 1981, the Commission requested com- 
ment on a proposed order to modify the current 
exemptions of the national securities exchanges 
captioned above (“regional stock exchanges’) 
from Rule 11b-1 under the Securities Exchange 
Act of 1934 [17 CFR 240.11b—1]', relating to the 
regulation of specialists on national securities ex- 
changes.? Under the proposal, the regional stock 
exchanges would be subject to the provisions of 
Rule 11b-1 with respect to any security which is 
listed on one or more of the regional stock ex- 
changes and which is not also listed on either the 


American or New York Stock Exchanges (‘‘region- 
al stock listings’). The Commission has deter- 
mined to issue the proposed order for the reasons 
indicated in its July 11, 1981 release.* 





1Securities Exchange Act Release No. 17855 
(June 11, 1981), 46 FR 31975 (June 18, 1981). 


2\In adopting Rule 11b—1 in 1964, the Commission 
specifically exempted those exchanges (and their 
specialists) from its operation, based on the limit- 
ed volume of transactions on those exchanges 
and the fact that the Commission had not made 
any studies of their specialist systems. See Secu- 
rites Exchange Act Release No. 7465 (Novem- 
ber 23, 1964), 29 FR 15862. 


3In response to the Commission’s request for 
comments, the Commission received one letter, 
dated August 7, 1981 from Jim Gallagher, Presi- 
dent, Pacific Stock Exchange, Inc. indicating that 
the exchange had no objection to the proposal. 


4The Commission, however, has determined to 
delay the effective date of the order until Janu- 
ary 1, 1982 in order to give the regional ex- 
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Accordingly, IT |S ORDERED that the Boston 
Stock Exchange, Inc., Cincinnati Stock Exchange, 
Inc., Midwest Stock Exchange, Inc., Pacific Stock 
Exchange, Inc., and Philadelphia Stock Exchange, 
Inc., on and after January 1, 1982, shall be subject 
to the provisions of Rule 11b—1 with respect to any 
security which is listed on any such exchange and 
which is not listed on either the American Stock 
Exchange, Inc. or the New York Stock Exchange, 
Inc. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18158/October 7, 1981 


NOTICE OF FILING OF AMENDMENT TO PRO- 
POSED RULE CHANGE BY THE NEW YORK 
STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-11 


The New York- Stock Exchange, Inc. (“NYSE”) 
submitted on August 27, 1981, an amendment to 
its proposed rule change under Rule 19b-4 to 
make permanent NYSE Rule 103A, relating to the 
evaluation of specialist performance and the 
reallocation of securities. The amendment would 
revise current procedures of the NYSE’s Market 
Performance Committee (“MPC’’) as they relate to 
the selection of floor brokers participating in the 
supplemental evaluation of specialist units and to 
MPC actions following continued substandard per- 
formance by a specialist unit. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 13, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 





FOOTNOTE—Continued 


changes sufficient time to conform their rules, 


where necessary, to the requirements of Rule 
11b-1. 
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termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NYSE-81-11. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18159/October 7, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK EX- 
CHANGE, INC. 


File No. SR-Amex-81-18 


The American Stock Exchange, Inc. (“Amex”) 
submitted on September 28, 1981, a proposed 
rule change under Rule 19b-—4 to amend Sections 
103, 104, 151, 152 and 625 of the Amex Company 
Guide to establish listing guidelines and applicable 
listing tees for publiciy-heid non-converiibie bonds 
and preferred stocks of issuers whose common 
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stock is not traded on the Amex or New York 
Stock Exchange, Inc. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 13, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-Amex-81-18. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18160/October 7, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE OPTIONS CLEARING 
CORPORATION 


(File No. SR-OCC-81-11) 


The Options Clearing Corporation (‘““OCC’’) 
submitted a proposed rule change on October 5, 
1981, pursuant to Rule 19b—4 under the Securities 
Exchange Act. The proposed rule change estab- 
lishes fees that will enable OCC to provide Clear- 
ing Members with the Government National Mort- 
gage Association (‘‘GNMA’’) Prospectus 
Supplement and clearing services for options in 
GNMA’s and other debt securities at approximate- 
ly a break-even level, thereby ensuring OCC’s 
ability to maintain capital surplus and reserves 
sufficient for its needs. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 12, 1981. Interested persons are invited 
to submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-81-11. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be made available at the princi- 
pal office of the above-mentioned self-regulatory 
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organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18161/October 7, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6354/October 7, 1981 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22217/October 2, 1981 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6628) 


MEMORANDUM OPINION AND ORDER 
AUTHORIZING ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BID- 
DING AND DENYING A REQUEST FOR HEAR- 
ING; RESERVATION OF JURISDICTION 


Georgia Power Company (‘Georgia’), an electric 
utility subsidiary of The Southern Company 
(“Southern”), a registered holding company, has 
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filed an application and amendments thereto with 
this Commission pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (‘Act’) 
and Rule 50 promuigated thereunder. Georgia 
seeks authorization to issue and sell up to $250 
million principal amount of first mortgage bonds at 
competitive bidding in one or more series not later 
than April 30, 1982. Notice of Georgia’s proposal 
was duly published (HCAR No. 22149, August 6, 
1981). An objection to the proposal and a request 
for a hearing thereon has been filed. 


Georgia is engaged in the generation and distribu- 
tion of electric energy within the state of Georgia, 
providing retail services to rural areas and over 
600 communities, including Athens, Atlanta, 
Augusta, Columbus, Macon, Rome and Valdosta. 
Georgia also provides wholesale service to 39 ru- 
ral cooperative associations and 49 municipalities. 
Its net utility plant at December 31, 1980, was 
about $4.4 billion, including $816 million of con- 
struction work in progress. Operating revenues 
and net income at December 31, 1980, were ap- 
proximately $1.81 billion and $195 million, respec- 
tively. 


Georgia proposes to issue and sell up to 


$250,000,000 principal amount of its first mort- 
gage bonds in one or more series on or before 
April 30, 1982. It is anticipated that a first series of 
such bonds in an amount of not more than 
$125,000,000 will be issued in October 1981. The 
bonds will have a term of not less than 5 nor more 
than 30 years and will be sold at competitive bid- 
ding for a price to Georgia of not less than 98% 
nor more than 101-%% of the principal amount 
thereof, plus accrued interest. The bonds will be 
issued under the Indenture dated as of March 1, 
1941, between Georgia and Chemical Bank, as 
Trustee, as heretofore supplemented and as to be 
further supplemented. Georgia will decide on the 
term of each series of bonds after the date of the 
public invitation for proposals. In each case it will 
notify prospective bidders of its decision by tele- 
phone, confirmed in writing, not less than 72 hours 
prior to the time of each bidding, and in each such 
notification Georgia may designate a lesser aggre- 
gate principal amount of the bonds of the particu- 
lar series to be issued and sold than previously 
specified in the public invitation. Georgia will re- 
serve the right in its discretion to designate a prin- 
cipal amount or term for the bonds of a particular 
series different from that theretofore specified by 
notice to prospective bidders not less than 24 
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hours prior to the time of bidding. 


The terms of the new bonds will include the cus- 
tomary restriction on refundability or redemption at 
a lower cost of money. In addition, Georgia may 
provide for a mandatory cash sinking fund for the 
bonds of a particular series. Such mandatory sink- 
ing fund would retire up to 5% annually of the ini- 
tial principal amount, commencing five years or 


Actual 


later after the sale thereof. Georgia also has the 
non-cumulative option in any year, commencing in 
the fifth year after the sale, of making an optional 
sinking fund payment in an amount not exceeding 
such mandatory sinking fund. 


The financing authorized by our previous orders in 
this series of cases has been consummated.' 
Georgia's capitalization at June 30, 1981, was: 





Long term debt 
Preferred stock 
Common equity 


Total 


a$125 million of proposed bonds plus $60 million 
balance of scheduled net pollution control and 
lease financing, minus $5 million balance of 1981 
bond maturities and $2.3 million of redeemable 
preferred stock sinking fund. 


bCapital contribution. 


Georgia’s revised budget, dated 7/28/81, for 1981 
differs only in detail from the budget, dated 1/2/81, 
previously examined. The principal change in con- 
struction was an acceleration of work on its Rocky 
Mountain hydro project, almost balanced by slight 
reductions in expected expenditures on its other 
generating plants under construction, and a similar 
acceleration of improvements on its generating 
plants in service. The net increase in the total 
budget was 3.5%. In the first half of the year 
43.7% of the budgeted work had been completed 
and funds were available to complete the balance. 


The revised 1981 budget now excludes the pro- 
ceeds of the proposed sale of part of the Scherer 
plants to Gulf Power Company, which is being ex- 
amined in Docket 70-6573, reducing cash 
sources by about $11 million. But Southern’s 
scheduled common equity investment in Georgia 
has been increased by $32 million for 1981 and 
$15 million more for the first four months of 1982.° 
The new financing is expected to be sufficient to 
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Budget 
6 Months 


Pro Forma 
12/31/81 





$180 a $2,704 
(2)@ 498 
128 > 1,455 


$306 


$4,657 


cover about $283 million of forecast cash require- 
ments in the first four months of 1982. 


The objections of Ratewatch, an unincorporated 
association of consumers (“Ratewatch’”), focus in 
this case on the contention that Georgia’s efforts 
to sell an interest in the two Scherer units under 
construction to Gulf Power Company, its associate 
electric utility company in northern Florida, and to 
sell interests in its two Vogtle units under con- 
struction to non-affiliated Florida utilities are out- 
side the scope of business of an electric utility 
company, as defined in the Act. The proposed 
transaction with its associate company is now 
pending before us in Docket 70-6573, a proceed- 
ing in which Ratewatch has appeared. And a sale 
of interests in the Vogtle plant would require our 
authorization under Section 12(d) of the Act. 
These transactions are not before us at this time. 





‘HCAR No. 21766, October 1, 1980; HCAR No. 
22064, May 26, 1981; first mortgage bond 
sales—October 14, 1980, $75 million, March 11, 
1981, $50 million, June 23, 1981, $125 million, a 
total of $250 million. The $75 million of preferred 
stock was also sold June 23, 1981. 


2Noticed HCAR No. 22030, April 27, 1981. 


3Authorized HCAR No. 21978, March 26, 1981. 
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The construction of generating plants is and al- 
ways has been an essential part of the business of 
an electric utility company. Joint ownership of 
such plants offers advantages which made this a 
practice of almost equal antiquity, although its 
popularity has grown greatly over the past three 
decades. Our most recent review of this subject 
appears in HCAR No. 21881, January 13, 1981, 
promulgating Rules 14 and 15 under the Act to fa- 
cilitate an alternative method of financing such 
plant. We said: 


“Electric utilities are increasingly relying 
on joint ownership of large new base- 
load generating plants and related 
transmission facilities in an effort to 
spread the risks associated with 
escalating costs of plant and equip- 
ment. It permits unaffiliated utilities to 
share the benefits of efficient new facili- 
ties that are too large for any one utility 
to construct for its own needs.” 


Returning to Ratewatch’s specific complaints, 
Georgia and Gulf are members of the integrated 
Southern electric utility system. In accordance 
with Section 2a(29)(A) of the Act, they are “oper- 
ated as a single interconnected and coordinated 
system”. Acquisition by Gulf of a portion of the 
Scherer plants, if found appropriate in that pro- 
ceeding, could not as a matter of law violate the 
requirements of the Act nor can Georgia’s sup- 
plying energy to Gulf, through such a transfer of 
assets or otherwise. 


Access to the output of the Vogtle nuclear plants 
by non-affiliated utilities is also a matter of express 
statutory policy, under an amendment adopted in 
1970 to the Atomic Energy Act.4 Georgia owns 
only just over half of these units. Its efforts to sell 
an additional portion to interconnected utility 
companies, subject to our approval of the transac- 
tion under Section 12(d) of the Act, also could not 
violate the requirements of the Act. 





4Public law 91-560, December 19, 1970, 42 USC 
2135(c)(3), (6), (7) and (8). The same requirement 
was earlier read into the Act of 1935. Municipal 
Electric Association of Massachusetts v. SEC 413 
F2d 1052 (CADC, 1969); resolved on remand 
HCAR No. 16793, August 3, 1970. 
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Section 20(c) of the Act provides that an order is 
issued only after notice and opportunity for hear- 
ing, but a hearing is only required if there is a 
genuine and relevant dispute of fact involved.5 
There is no such factual dispute here. 


The Georgia Public Service Commission, which 
has primary jurisdiction over Georgia, expressly 
approved, on July 29, 1981, Georgia’s application 
to issue up to $375 million principal amount of first 
mortgage bonds and up to $75,000,000 aggregate 
stated value of preferred stock for the purpose of 
financing its anticipated capital expenditures for 
1981 and 1982. No other Federal or state commis- 
sion, except this Commission, has jurisdiction over 
the proposed transaction. 


The fees, commissions and expenses incurred in 
connection with the proposed sale of the initial 
series of bonds are estimated to be $230,500 
including $37,000 of legal fees, $45,000 of rating 
fees, $21,500 of accounting fees and $50,000 of 
printing fees. The expenses for subsequent series 
will be supplied by amendment. 


In its application Georgia reserved the right to re- 
quest an exception from the competitive bidding 
requirements of Rule 50 with respect to the sale of 
the bonds. We will reserve jurisdiction for that pur- 
pose. 


IT IS ORDERED, accordingly, pursuant to the ap- 
plicable provisions of the Act and rules thereun- 
der, that the application, as amended be and it 
hereby is granted forthwith except with respect to 
matters over which jurisdiction is herein reserved, 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act; and, 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to: 


(1) Any post-effective amendment 
Georgia may file for an exception from 
the competitive bidding requirements of 
Rule 50; 


(2) Any change in the terms of the pro- 
posed supplemental indenture, as now 
on file herein; 





5Gulf States Utilities Co. v. Federal Power Com- 
mission, 411 U.S. 747, 762-63 (1973) 
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(3) Fees and expenses with respect to 
the sale of the issues other than the ini- 
tial $125 million of first mortgage bonds; 
and 


IT IS FURTHER ORDERED that the request for a 
hearing, be, and it hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22218/October 2, 1981 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 

P.O. Box 21106 

Shreveport, Louisiana 71156 


(70-6646) 


NOTICE OF PROPOSED ACQUISITION OF RAIL 
CARS BY MEANS OF 20-YEAR LEASE 


Southwestern Electric Power Company 
(“SWEPCO’”), an electric utility subsidiary of Cen- 
tral and South West Corporation, a registered 
holding company, has filed an application with this 
Commission pursuant to Section 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”). 


SWEPCO proposes to acquire, pursuant to a capi- 
tal lease financing, 362 one hundred ton, high 
side, open top, rotary dump gondola rail cars (the 
“Equipment’) for use in unit train service between 
the Belle Ayr and Eagle Butte, Wyoming, mine 
sites of Amax Coal Company and SWEPCO’s 
Welsh Unit No. 3 power plant under construction 
near Cason, Texas. Welsh Unit No. 3 is a coal 
fired 528-megawatt electric generating unit which 
is scheduled for commercial operation in the 
spring of 1982. The purchase price of the Equip- 
ment, which will include freight charges, sales or 
use taxes, inspection fees, and transaction costs 


Volume 23, No. 14, October 20, 1981 


incurred by SWEPCO, will be approximately 
$15,000,000. The Equipment is being manufac- 
tured by Evans Products Company (“the Builder’) 
and will be sold by the Builder under a Conditional 
Sale Agreement (the “CSA”) to Cason Car Corpo- 
ration (the “Lessor’). Under the terms of the CSA 
and the related Agreement and Assignment, the 
Builder will assign its right, title, and interest in the 
Equipment and the CSA to a bank acting as agent 
(the “Agent”) on behalf of one or more institutional 
investors (the “Investors”) who will provide 100% 
of the purchase price of the Equipment. 


SWEPCO proposes to enter into a lease of the 
railroad Equipment with the Lessor for 20-year 
term. The Lease will require SWEPCO to make 
semi-annual rental payments in an amount suffi- 
cient to equal the Lessor’s obligations under the 
CSA to repay the Investors for the purchase price 
of the Equipment, plus interest. The exact interest 
rate will be filed by amendment and will depend on 
market conditions at the time of the placement of 
the debt under the CSA. The lease will be a net 
lease under which SWEPCO, among other things, 
will agree to pay all taxes and charges on the 
Equipment or assessed against the Lessor (other 
than income taxes assessed against the Lessor on 
its fees). Upon payment of the last rental install- 
ment, SWEPCO will receive title to the Equipment. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by October 30, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the applicant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the application, as filed or as it 
may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22219/October 2, 1981 


In the Matter of 


OHIO POWER COMPANY 
301Cleveland Avenue, S.W. 
Canton, Ohio 44702 


(70-6615) 


NOTICE OF PROPOSED PURCHASE OF COAL- 
BEARING LAND AND ADDITIONAL LAND AS 
THE SITE OF A FUTURE COAL PREPARATION 
PLANT 


Ohio Power Company (“Ohio Power’), a public- 
utility subsidiary of American Electric Power Com- 
pany, Inc., a registered holding company, has filed 
an application and amendments thereto with this 
Commission pursuant to Section 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”). 


Ohio Power or Franklin Real Estate Company, an 
associate company, on behalf of Ohio Power, pro- 
poses to purchase about 1,000 acres (‘‘Plant 
Site’) located near Dundas, Ohio, as the site of a 
proposed centalized coal preparation plant and 
approximately 5,000 acres of coal-bearing land 
(the “Coal Lands’) located in Vinton County, Ohio, 
the proposed location of the coal preparation 
plant. 


Ohio Power has determined that it would be eco- 
nomical to supply its coal-fired James M. Gavin 
Plant, located near Gallipolis, Ohio, with locally- 
mined coal in lieu of western coal which has here- 
tofore been shipped to and used by the Gavin 
Plant. The western coal was used initially to meet 
emission standards which have since been re- 
laxed, permitting the use of local coal having 
higher sulphur content and less consistent quality. 
Local coal, however, must be washed and proc- 
essed to assure relative consistency of fuel sup- 
ply. 


Ohio Power states that construction of a coal prep- 
aration plant large enough to process coal for the 
Gavin Plant and other potential users would be 
beneficial, and it has encouraged numerous inde- 
pendent coal producers to join together to con- 
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struct such a plant. A project has been proposed 
whereby a non-affiliate corporation would be cre- 
ated or selected which, after obtaining suitable 
financing, would construct, own, and operate a 
preparation plant which would be designed to eco- 
nomically wash the raw coal mined by independ- 
ent producers. Local coal would be obtained 
through long-term supply contracts with a number 
of independent producers and processed at the 
preparation plant. 


American Electric Power Service Corporation 
(“AEPSC”), on behalf of Ohio Power, has been 
negotiating options to purchase the plant site. 
Since the time that the options were acquired, the 
overall project has progressed to the stage where 
Ohio Power believes that the project will be 
carried out. Therefore, it is necessary that the op- 
tions to purchase, which were negotiated to pre- 
clude speculation, should not be allowed to expire 
or lapse. 


Accordingly, Ohio Power proposes to purchase, or 
to have Franklin Real Estate Company purchase 
on its behalf, the Plant Site at a purchase cost of 
approximately $1,300,000. Ohio Power also pro- 
poses to acquire for not more than $400,000 an 
additional 200-300 acres of land in the vicinity of 
the Plant Site which would be used to augment 
railroad facilities and build truck haulage roads. It 
is anticipated that the land acquired would be sold 
or, alternatively, leased to the envisioned non- 
affiliated corporation for a term concurrent with the 
term of the coal supply agreements and coal 
washing agreements entered into by Ohio Power. 
At the conclusion of such a lease, Ohio Power 
would have the right, at its option, to purchase the 
preparation plant for an amount not greater than 
the equity contributed by the shareholders of the 
coal preparation corporation. 


In the event that financing in the amount necessa- 
ry to permit the construction of a preparation plant 
of suitable size cannot be obtained by the non- 
affiliate corporation, Ohio Power would consider 
undertaking the construction and operation of a 
preparation plant on the Plant Site to process coal 
for its own needs. If such an alternative becomes 
desirable, Ohio Power would file an appropriate 
application to seek authorization for such a proj- 
ect. 


Ohio Power also proposes to acquire the Coal 
Lands either directly or through Franklin Real Es- 
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tate Company, in order to control sufficient coal re- 
serves to continue to supply the Preparation Plant 
with run of mine or raw coal following the expira- 
tion of the individual long-term coal supply con- 
tracts, as well as to have coal lands available for 
sub-lease to independent small coal producers in 
the event that those suppliers who have entered 
into long-term contracts with Ohio Power are 
unable to fulfill their contractual commitments. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by October 28, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the applicant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the application, as amended or as 
it may be further amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22220/October 5, 1981 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 

NEW ENGLAND ENERGY INCORPORATED 
25 Research Drive 

Westborough, Massachusetts 01581 


(70-5543) 
NOTICE OF PROPOSED INVESTMENT BY FUEL 
SUBSIDIARY IN EXISTING OIL AND GAS EX- 


PLORATION AND DEVELOPMENT PARTNER- 
SHIP 
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New England Electric System (“NEES”), a regis- 
tered holding company, and New England Energy 
Incorporated (“NEEI’), a fuel subsidiary of NEES, 
have filed with this Commission a post-effective 
amendment to their application-declaration previ- 
ously filed and amended pursuant to Section 6(a), 
7, 9(a), 10 and 12 of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rules 43 and 
45(c) thereunder. 


By order dated October 30, 1974 (HCAR No. 
18635), NEES was authorized to organize NEEI, 
acquire its capital stock and make investments 
(including subordinated notes) in NEEI of up to 
$20,250,000 through July 31, 1976, and NEE! was 
authorized to enter into a partnership agreement 
(““Agreement’’) with Samedan Oil Corporation 
(“Samedan’), a wholly owned subsidiary of Noble 
Affiliates, Inc., to explore for oil and gas in the 
continental United States (“Partnership”). NEEI’s 
long range objective was to produce the equiva- 
lent of 4 million barrels of oil per year by the late 
1980’s. Under the 15-year plan for the NEES sys- 
tem (“NEESPLAN”), NEEI’s objective is the pro- 
duction of 5.5 million equivalent barrels per year 
by 1996. By accomplishing its NEESPLAN objec- 
tives, NEEI hopes to contribute to a major reduc- 
tion in the reliance of the NEES system on foreign 
oil. 


The basic features of the Agreement with 
Samedan include the following: (1) Samedan act- 
ing as managing partner; (2) a limitation on the ge- 
ographical scope of the Partnership’s activities to 
the continental United States (including Alaska), 
both onshore and offshore; (3) each partner hav- 
ing a fifty percent interest in the Partnership, with 
NEEI paying a larger share of the costs of explora- 
tion (to compensate Samedan for its expertise in 
running the Partnership as well as for Samedan’s 
accumulated geological and geophysical work in 
evaluating prospects); (4) each partner sharing 
equally the costs of development and production 
of successful prospects; (5) each partner being 
entitled to take in kind or sell one-half of the Part- 
nership production of oil and gas (with NEE! also 
having a first call to purchase Samedan’s share of 
oil produced from any prospect); (6) the Partner- 
ship being terminable by either partner at the end 
of any calendar year on sixty day’s prior notice 
and (7) Samedan placing into the Partnership 
100% of any and all interests which it or any of its 
affiliates shall acquire in new oil and gas leases lo- 
cated in, or offshore of, the continental United 
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States (including Alaska). 


Most of NEEI’s activities in oil and gas exploration 
and development to date have been carried out 
through the Partnership with Samedan. However, 
by order dated December 30, 1980 (HCAR No. 
21862) NEEI was authorized to participate in a 
similar venture with Dorchester Exploration, Inc. 
(“Dorchester”). 


By order dated July 19, 1978 (HCAR No. 20632), 
NEE! was authorized to sell fuel oil to New 
England Power Company (“NEP”), an affiliate, 
pursuant to a fuel purchase contract, which includ- 
ed, among other things, a provision that the price 
of fuel oil sold by NEEI to NEP would be adjusted 
by the difference between the proceeds from the 
sale of NEE! production to nonaffiliates and the 
costs related to such production. 


By order dated August 24, 1981 (HCAR No. 
22175), the Commission authorized NEEI to enter 
into a revolving credit and term loan agreement 
with Bank of Montreal (“Bank Loan’). The terms of 
the Bank Loan provide for borrowings by NEEI un- 
der the revolving credit portion up to a total out- 
standing of $400 million through at least Decem- 
ber 31, 1984. In that proceeding the Commission 
also extended through the term of the Bank Loan 
the authority for NES to invest up to $45 million in 
NEEI!. NEE! was authorized to use such invest- 
ments to finance its procurement and inventory ac- 
tivities and to finance fuel exploration and devel- 
opment activities with Samedan and/or other 
parties. 


By order dated December 29, 1979 (HCAR No. 
21365), NEE! was authorized (1) to enter into an 
amendment to the Agreement with Samedan, 
which amendment extended the term of the Agree- 
ment through December 31, 1984, and (2) to in- 
vest in the Partnership a maximum amount of 
$30,000,000 for exploration, development or any 
other purpose from January 1, 1980, through De- 
cember 31, 1980, which amount for said period 
was increased to $60,000,000 in the Commis- 
sion’s order of August 7, 1980 (HCAR No. 21673). 
By order dated December 31, 1980 (HCAR No. 
21864), the Commission authorized NEEI to invest 
in the Partnership from January 1, 1981 through 
December 31, 1981 a maximum of $75 million for 
exploration and development. 


This authorized amount was based on the best es- 
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timates of NEEI and Samedan, developed during 
the summer and fall of 1980, as to requirements 
for 1981. On the basis of actual experience 
through August 31, 1981 and near term estimates 
for the remainder of 1981, it is now clear that the 
investment required of NEE! to complete the Part- 
nership’s program for 1981 will be substantially in 
excess of $75 million. 


In order to provide for these additional require- 
ments, NEEI is now seeking Commission authori- 
zation of investments of up to $135 million by 
NEEI in the Partnership for the period beginning 
November 1, 1981 and extending through Decem- 
ber 31, 1982. It is estimated that approximately 
$110 million will be for exploration and $25 million 
for development of successful prospects. The 
need for the additional funds is due in part to an 
unusually high degree of success in a bidding on 
Federal leases of properties in the Gulf of Mexico 
which were viewed very favorably by Samedan. 
The acquisition of 13 leases at a cost to NEEI of 
approximately $22 million was an unusually large 
expenditure which increased actual expenditures 
beyond the amount estimated for the period. 


NEEI has invested a total of about $204 million in 
the Samedan and Dorchester Partnerships 
through July 1, 1981. NEEI’s share of the total 
proved and probable reserves discovered by both 
Partnerships through July 1, 1981, including 2.05 
million equivalent barrels of production, was 14.25 
million equivalent barrels. Costs associated with 
these reserves, including capital costs and costs 
associated with production, totalled about $223 
million or a current average cost per barrel of 
$15.63. NEEI production and revenues through 
June 30, 1981, were about 2.05 million equivalent 
barrels and about $29 million, respectively. This 
production has resulted in about $5 million of sav- 
ings in fuel costs for customers of the NEES sys- 
tem. The entire savings are attributable to the 
Samedan Partnership. 


The financing for the proposed investment will 
consist of (1) additional funds from NEEI’s Bank 
Loan, borrowings thereunder being $134 million at 
August 31, 1981 with total borrowings of $180 mil- 
lion anticipated by December 31, 1981, leaving 
$220 million available through 1984; (2) continued 
investment by NEES in NEEI through the acquisi- 
tion of subordinated notes or common stock, with 
NEES’ outstanding investment at $44 million as of 
August 31, 1981, and with investments of $40 mil- 
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lion anticipated at December 31, 1981; (3) addi- 
tional funds from the receipt of the cash equivalent 
of reduction in consolidated tax liabilities as a re- 
sult of the inclusion of NEEI’s losses in the consol- 
idated tax returns of the NEES system, it being es- 
timated that NEE! will receive approximately $35 
million from other NEES system companies in 
1981; and (4) funds from the sale of NEEI produc- 
tion under the terms of the order of July 19, 1978 
(HCAR No. 20632), NEE! presently expecting to 
recover approximately $55 million of its investment 
in this manner in 1982. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by Oc- 
tober 29, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the address specified above. Proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. 


Any request for a hearing shall identify specifically 
the issues of fact or law that are disputed. A per- 
son who so requests will be notified of any hear- 
ing, if ordered, and will receive a copy of any no- 
tice or order issued in this matter. After said date, 
the application-declaration, as filed or as it may be 
amended, may be permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22221/October 5, 1981 
In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Mass. 01089 


HOLYOKE WATER POWER COMPANY 
One Canal Street 
Holyoke, Mass. 01040 


(70-6638) 


NOTICE OF PROPOSED ISSUANCE OF NOTES 
TO BANKS BY SUBSIDIARY, GUARANTY BY 
PARENT COMPANY, AND OPEN ACCOUNT AD- 
VANCES AND CAPITAL CONTRIBUTIONS BY 
PARENT TO SUBSIDIARY 


Northeast Utilities (“NU”), a registered holding 
company, and Holyoke Water Power Company 
(“HWP”), a wholly-owned subsidiary of NU, have 
filed an application-declaration and an amendment 
thereto with this Commission pursuant to Sections 
6, 7 and 12(b) of the Public Utility Holding Compa- 
ny Act of 1935 (“Act”) and Rules 45 and 50 pro- 
mulgated thereunder. 


HWP proposes to enter into an unsecured, multi- 
bank revolving and term loan credit agreement 
(“Credit Agreement’) under which HWP would 
borrow through October 31, 1988 up to an aggre- 
gate principal amount of $28,000,000 from 
BayBank Valley Trust Company of Springfield, 
Massachusetts, individually and as agent, and 
seven other banks (“Banks”). During the revolving 
period HWP will have the right to reduce the 
amount available under the Credit Agreement at 
any time and from time to time on at least five 
days notice. The Credit Agreement requires HWP 
(i) to maintain a minimum Tangible Net Worth of at 
least $14,000,000, (ii) to obtain $6,000,000 of ad- 
vances or capital contributions from NU as de- 
scribed below, and (iii) to limit dividends to NU and 
total indebtedness of HWP as specified in the 
Credit Agreement. Amounts borrowed under the 
term loan are expected to be repaid from internal 
generation of cash, issuance of first mortgage 
bonds or other long term debt securities by HWP 
or from additions to HWP’s equity through capital 
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contributions and/or otherwise. 


Borrowings under the Credit Agreement will be on 
a revolving basis during the first three years and 
will be due three years after the Credit Agreement 
is executed unless HWP elects to convert 
amounts which may be borrowed under the Credit 
Agreement into the term loan hereinafter de- 
scribed. At the end of three years, HWP may elect 
to convert all or a portion of the amount which may 
be borrowed under the Credit Agreement (whether 
or not such amounts are then outstanding) to a 
term loan, under which the aggregate principal 
amount of the term loan will be due in four equal 
annual installments of principal. Interest under the 
Credit Agreement will be at the following rates, 
payable quarterly in arrears: (i) for the first three 
years, at a rate equal to the initial Base Rate (the 
prime rate at Bay Bank Boston, N.A.), from time to 
time in effect, (ii) for the fourth through sixth years, 
at a rate equal to 103% of the Base Rate from time 
to time in effect, and (iii) for the seventh year until 
maturity, at a rate equal to 105% of the Base Rate 
from time to time in effect. HWP will pay the Banks 
a commitment fee of % of 1% per annum, 
commencing on the date the Credit Agreement is 
executed, on the daily average of the unused 
amount available under the Credit Agreement, 
payable quarterly. The effective cost of borrowing 
assuming full use of the credit line and a prime 
rate of 20%, would be 20% for the first three 
years, 20.6% for the fourth through sixth years, 
and 21% for the seventh year. On the execution of 
the Credit Agreement, HWP will pay to the Agent a 
one-time Agent's fee for arranging the credit and 
for serving as agent under the Credit Agreement, 
in the amount of $70,000. Any borrowings may be 
repaid in whole or in part without penalty. During 
the revolving period any amounts repaid may be 
reborrowed. 


The Banks have requested NU to execute and de- 
liver an NU Undertaking in support of the Credit 
Agreement. The NU Undertaking requires NU to 
provide $6,000,000 to HWP either as open ac- 
count advances or as capital contributions on an 
agreed schedule. The schedule requires NU to 
provide such funds in the following incremental 
amounts no later than the dates indicated: 


Amount Date 
$3,000,000 December 31, 1981 
$2,000,000 December 31, 1982 
$1,000,000 December 31, 1983 
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By order dated June 3, 1981 (HCAR No. 22077), 
the Commission authorized NU to make, up to 
June 30, 1982, open account advances to HWP in 
amounts not to exceed $6,000,000, and to convert 
all or any portion of such advances to capital con- 
tributions. NU seeks authorization to extend the 
period for making such advances and capital con- 
tributions through December 31, 1981. Any such 
advances, together with all other indebtedness to 
NU of HWP or HWP’s subsidiary, Holyoke Power 
& Electric Company, are to be subordinated, in ac- 
cordance with the terms of the NU Undertaking, to 
the prior repayment of all of HWP’s obligations to 
the Banks and to expenses of collection. 


HWP will use the loan funds to finance construc- 
tion, to provide interim financing for conversion of 
HWP’s Mt. Tom plant from oil to coal and to fi- 
nance fossil fuel inventories and accounts receiva- 
ble related to the recovery of fuel costs, and for 
other corporate purposes. 


NU proposes to enter into a guaranty of HWP’s 
obligations under the Credit Agreement (‘‘NU 
Guaranty”) until certain conditions specified in the 
NU Guaranty are satisfied, provided that the maxi- 
mum amount for which NU may be liable will not 
exceed the lesser of $11,000,000 or the amount 
by which (i) the aggregate amount of money which 
HWP shall have expended in accomplishing the 
Mt. Tom Conversion exceeds (ii) the sum of (A) 
the cumulative amount of HWP’s revenue collec- 
tions under the Oil Conservation Adjustment, less 
federal and state income taxes paid or payable 
with respect to such collections, and (B) the 
amount of any proceeds of any pollution control 
notes or bonds issued for the purpose of financing 
a portion of the cost of the Mt. Tom Conversion 
that shall have been disbursed for the benefit of 
HWP by the trustee holding such proceeds. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by Oc- 
tober 29, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
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who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as amended or as it may 
be further amended, may be granted and 
permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22222/October 5, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6538) 


ORDER AUTHORIZING EXCEPTION FROM 
COMPETITIVE BIDDING; RESERVATION OF JU- 
RISDICTION 


Alabama Power Company (‘Alabama’), an elec- 
tric utility subsidiary of The Southern Company, a 
registered holding company, has filed with this 
Commission a further post-effective amendment to 
its application-declaration previously filed and 
amended pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rules 42 and 50(a)(5) thereunder. 


By prior order in this proceeding dated April 7, 
1981 (HCAR No. 21994), Alabama was authorized 
to issue and sell at competitive bidding up to 
$200,000,000 aggregate principal amount of first 
mortgage bonds and $50,000,000 of preferred 
stock. That order authorized Alabama to issue up 
to $100,000,000 principal amount of an initial 
series of bonds in or subsequent to April, 1981, 
and up to $100,000,000 principal amount of addi- 
tional series of bonds not later than August 31, 
1981. Pursuant to such authorization, Alabama is- 
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sued and sold $75,000,000 principal amount of 
bonds in April 1981. By Commission order dated 
August 31, 1981 (HCAR No. 22180) the period 
during which the remaining $125,000,000 of bonds 
could be issued and sold was extended through 
October 31, 1981. 


The order of April 7, 1980 reserved jurisdiction, 
among other things, over a request for an excep- 
tion from competitive bidding by Alabama for the 
sale of bonds and preferred stock. Alabama has 
now filed a post-effective amendment which re- 
quests authority to select an investment banking 
firm or firms to act as manager or co-managers to 
form a group of underwriters and dealers to effect 
a public offering of the remaining $125,000,000 of 
bonds. It also requests an exception from the com- 
petitive bidding provisions of Rule 50(a)(5). 


Alabama states that recent occurrences in the 
bond market have persuaded the company to seek 
such exception. Due to the present economic un- 
certainty there has been a great deal of volatility in 
the bond market as evidenced by the substantial 
number of bond offering postponements particu- 
larly in the intermediate maturity range. Alabama 
was scheduled to open bids on September 30, 
1981. On September 28, 1981 another public utili- 
ty postponed its proposed bond offering because 
of high interest rates. Although another public utili- 
ty did proceed with its offering on September 30, 
1981 its effective cost of money was an unprece- 
dented 18.94%. Upon consultation with prospec- 
tive bidding groups, Alabama was advised not to 
seek competitive bids for its $125,000,000 bonds 
and it did not. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, 
granted and permitted to become effective forth- 
with, except with respect to the matters over which 
jurisdiction is reserved, subject to the terms and 
conditions prescribed in Rule 24 promulgated un- 
der the Act; 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the terms 
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and conditions, fees and expenses related to the 
sale of up to $125,000,000 first mortgage bonds 
by Alabama. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11970/October 2, 1981 


Temporary Rule Providing Exemptions to Certain 
Registered Separate Accounts and Other Persons 


ACTION: Interim rule with request for comments. 


SUMMARY: The Commission today is adopting, 
on an emergency basis, a temporary rule provid- 
ing registered separate accounts and certain other 
persons with exemptive relief from certain provi- 
sions of the Investment Company Act of 1940 and 
the rules thereunder to the extent necessary to 
permit them to organize new portfolio investment 
companies and to substitute shares of those 
companies for shares of existing portfolio invest- 
ment companies. The Commission is also re- 
questing comments on whether any additional or 
different exemptive relief is necessary or appropri- 
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ate prior to adoption of the proposed rule on a per- 
manent basis. 


DATES: Effective October 2, 1981. Comments 
must be received on or before December 2, 1981. 


ADDRESSES: All communications on the matters 
discussed in this release should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C., 20549. 


Comments should refer to File No. S7-907 and 
will be available for public inspection and copying 
in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C., 20549. 


FOR FURTHER INFORMATION CONTACT: S. 
Elliott Cohan, Assistant Director (202-272-2060), 
or Mark J. Mackey, Special Counsel 
(202-272-2060), Division of Investment Manage- 
ment, Securities and Exchange Commission, 
Washington, D.C., 20549. 


SUPPLEMENTARY INFORMATION: On Septem- 
ber 25, 1981, the Internal Revenue Service 
(“IRS”) issued Revenue Ruling 81-225 (“Reve- 
nue Ruling’) which discusses the federal income 
tax status of earnings and gains derived from 
shares of one or more investment companies 
which constitute the funding media for certain vari- 
able annuity contracts offered through insurance 
company separate accounts organized and regis- 
tered as unit investment trusts under the Invest- 
ment Company Act of 1940 (‘Act’) [15 U.S.C. 
80a-1 et seq.]. On September 28, 1981, the Com- 
mission issued a general statement of policy of its 
Division of Investment Management.' That state- 
ment expresses the views of the Division respect- 
ing certain disclosure requirements under the Se- 
curities Act of 1933 [15 U.S.C. 77a et seq.] and 
certain matters relating to the Act which should be 
considered by the sponsors of variable annuity 
separate accounts affected by the Revenue Ruling 
and the investment advisers and boards of direc- 
tors of the underlying funding media. 


The Commission believes that, as a result of the 
Revenue Ruling, many separate accounts might 
modify their methods of operation. Some separate 





1Securities Act Release No. 6352 (September 28, 
1981). 
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accounts may substitute shares of a new portfolio 
investment company which are not available to the 
general public for shares of an existing portfolio 
company. Such substitutions would require ex- 
emptions from various provisions of the Act and 
rules thereunder. Because such substitutions 
might facilitate the continuation of investors’ in- 
vestment plans, the Commission has decided to 
propose and request comments on proposed rule 
6c-6 which would provide these exemptions to 
separate accounts and certain other persons. At 
the same time as it is proposing to adopt the rule, 
the Commission has decided to adopt rule 6c-6 
on a temporary basis, to be designated rule 
6c-—6(T). Separate accounts may also modify their 
operations in other ways that would require differ- 
ent or additional exemptive relief from the Act. 
Therefore, the Commission is also requesting 
comments on whether any different or additional 
exemptive relief from that contained in the pro- 
posed rule is necessary or appropriate. 


Rule 6c—6(T) 


Temporary Rule 6c-6(T), discussed below, pro- 
vides registered separate accounts and certain 
other persons exemptive relief from various provi- 
sions of the Act and the rules thereunder to the ex- 
tent necessary to permit them to organize new 
portfolio investment companies and to substitute 
shares of those companies for shares of existing 
portfolio investment companies. The Commission 
emphasizes that it is not expressing any views on 
the federal income tax implications, or the appro- 
priateness, as a business matter, of engaging in 
the above described transactions, or of any other 
action which might be taken by registered sepa- 
rate accounts in connection with the Revenue Rul- 
ing. 


Orders of the Commission are based on specific 
facts, undertakings, and representations con- 
tained in applications for exemptive relief. If the 
facts contained in an application are materially 
changed after the granting of the order, the order 
is no longer valid unless amended. Replacement 
of an existing portfolio company? with a new port- 





2Subparagraph (a)(3) of the rule defines the term 
“existing portfolio company,” generally, to be a 
registered open-end management investment 
company that was engaged in a continuous offer- 
ing of its shares on September 25, 1981 and 
whose shares were owned by a registered sepa- 
rate account on that date. 
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folio company? would be a material change in the 
facts upon which an existing order granted to a 
registered separate account has been based. 
Paragraph (b) of rule 6c-6(T) provides that any 
such existing order of the Commission shall re- 
main in full force and effect notwithstanding that 
the registered separate account invests a new 
portfolio company in addition to or in lieu of an ex- 
isting portfolio company provided, generally, that 
no other material changes in the facts, undertak- 
ings, or conditions upon which the order was 
based have occurred. For these purposes, the fact 
that the insurance company or an affiliated person 
of the insurance company (rather than the invest- 
ment adviser to the existing portfolio company) 
serves as the new portfolio company’s investment 
adviser would not be deemed a material change. 


Section 17(d) of the Act [15 U.S.C. 80a—17(d)] 
and rule 17d-—1 [17 CFR 270.17d-—1] thereunder, 
provide, in part, that it shall be unlawful for any af- 
filiated person of or principal underwriter for a reg- 
istered investment company, or any affiliated per- 
son of such a person or principal underwriter, 
acting as principal to effect any transaction in 
which such registered company, or a company 
controlled by such registered company, is a joint 
or a joint and several participant unless an appli- 
cation regarding such joint enterprise or arrange- 
ment has been filed with, and an appropriate order 
has been granted by, the Commission. The organ- 





3Subparagraph (a)(4) of the rule defines the term 
“new portfolio company,” generally, to be a regis- 
tered open-end management investment company 
which is organized to minimize the impact of the 
Revenue Ruling on contractowners of a registered 
separate account and which has many of the 
same characteristics as the existing portfolio com- 
pany. The new portfolio company must have the 
same investment objectives, fundamental policies, 
and voting rights as the existing portfolio company 
for which it substitutes as a funding medium. Addi- 
tionally, the new portfolio company must have an 
advisory fee schedule, including expenses as- 
sumed by the adviser, that is at least as advanta- 
geous to contractowners of the registered sepa- 
rate account as was the fee schedule of the 
existing portfolio company. 


4Typical among such orders are various “start up” 
exemptions necessary for separate accounts to be 
organized as unit investment trusts under the Act. 
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ization of a new portfolio company and the substi- 
tution of the shares of that company for an existing 
portfolio company might require an order of ex- 
emption. Paragraph (c) of rule 6c-6(T) provides 
an exemption from section 17(d) and rule 17d-1 
thereunder to the extent necessary to permit the 
organization of the new portfolio company without 
obtaining such an order. For purposes of the rule, 
the organization of the new portfolio company 
shall encompass the substitution of the shares of 
that company for the shares of the existing portfo- 
lio company. 


The exemptive relief is conditioned upon the 
boards of directors of both the existing portfolio 
company and the new portfolio company, including 
a majority of the directors of each company who 
are not interested persons of such company, 
determining that any expenses borne in connec- 
tion with such organization are necessary and ap- 
propriate and are allocated in a manner that is fair 
and reasonable to all of the shareholders of their 
respective companies.® Moreover, such determi- 
nations and the basis upon which they were made 
must be recorded in the minute books of the re- 
spective portfolio companies and must be dis- 
closed in the prospectus of the existing portfolio 
company. 


Sections 2(a)(41) of the 1940 Act [15 U.S.C. 
80a-2(a)(41)] and rules 2a—4 [17 CFR 270.2a-—4] 
and 22c-1 [17 CFR 270.22c—1] thereunder speci- 
fy certain procedures for registered investment 
companies to follow in pricing their shares for sale, 





5Similarly, an order under section 17 and rule 
17d-1 might be required to allow certain persons, 
including the sponsoring insurance company of 
the registered separate account, to bear expenses 
arising out of the organization of the new portfolio 
company. Paragraph (d) of rule 6c-6(T) exempts 
such persons from section 17(d) and rule 17d-1 to 
the extent necessary to allow them to bear such 
expenses. 


SExpenses of organizing the new portfolio compa- 
ny include, among other things, expenses associ- 
ated with the redemption of the registered sepa- 
rate account's interests in the existing portfolio 
company and, if the redemption was in cash, ex- 
penses associated with the initial investment of 
the assets of the new portfolio company. 
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redemption, and repurchase.’ The amortized cost 
method of valuation does not comply with the pro- 
cedures specified in section 2(a)(41) and rules 
2a—4 and 22c-1 because it does not value securi- 
ties at their current market value. The “penny 
rounding” method, whereby a company calculates 
its net asset value per share to the nearest one 
cent on share values of $1.00, also does not com- 
ply with rules 2a—4 and 22c—1. However, the Com- 
mission has issued orders subject to certain condi- 
tions which permit certain investment companies, 
including some existing portfolio companies, to 
use either the amortized cost valuation method or 
the “penny rounding” method of valuation. Para- 
graph (e) of rule 6c—6(T) provides that a new port- 
folio company shall be exempt from the Act and 
rules thereunder to the extent necessary to permit 
it to use the same method of valuation as the ex- 
isting portfolio company for which it substitutes. 
This relief is conditioned, generally, upon the new 
portfolio company agreeing to all of the represen- 
tations, undertakings, and conditions made or 
agreed to by the existing portfolio company in con- 
nection with its amortized cost or “penny round- 
ing” order. 


Section 26(b) of the 1940 Act [15 U.S.C. 
80a-26(b)] requires a depositor or trustee of a 
registered unit investment trust, including a regis- 
tered separate account, holding securities of a 
single issuer to receive Commission approval be- 
fore substituting securities of another issuer for 
such securities. Substitution of securities of a new 
portfolio company for securities of an existing port- 
folio company, without receipt of prior Commission 
approval, would violate section 26(b) of the Act. 
Paragraph (f) of rule 6c—6(T) exempts a registered 
separate account from section 26(b) of the Act to 
the extent necessary to permit such a substitution 
provided that, within thirty days of the substitution, 
certain conditions are met. First, the registered 
separate account must notify all contractowners of 
the substitution of securities® and any determina- 





7These procedures, as interpreted in Investment 
Company Act Release Nos. 5847 (October 21, 
1969), 6295 (December 23, 1970), and 9786 
(May 31, 1977), require valuing portfolio securities 
at current market value and computing the price 
per share to within one-tenth of one percent. 


8 Although paragraph (f) of the rules allows regis- 
tered separate accounts thirty days in which to no- 
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tions of the board of directors of the new portfolio 
company required to be made by paragraph (c) of 
rule 6c-6(T).° Second, the registered separate ac- 
count must deliver a copy of the prospectus of the 
new portfolio company to all contractowners. 
Finally, the registered separate account must offer 
to those contractowners who would otherwise 
have surrender rights under their contracts the 
right, without the imposition of any withdrawal 
charges or contingent deferred sales loads, to sur- 
render their contracts for a period of at least thirty 
days from the receipt of this offer, such surrender 
to be at the price next determined after the request 
for surrender is received by the insurance compa- 
ny.'° The Commission believes that it is appropri- 
ate to offer contractowners of the registered sepa- 
rate account the right to withdraw the entire value 
of their contract, including the value attributable to 
payments made before January 1, 1981, without 
the imposition of a withdrawal charge or contin- 
gent deferred sales load, because some 
contractowners may believe that the value of the 
contract is diminished by the changes effected as 
a result of the Revenue Ruling. 


Investment Advisers 


The Commission believes that, as a result of the 
Revenue Ruling, some affiliated persons of insur- 
ance companies might become investment advis- 
ers to new portfolio companies. Such persons 
might not currently be registered as investment 
advisers under the Investment Advisers Act of 
1940. In order to permit new portfolio companies 





FOOTNOTE—Continued 


tify contractowners of the substitution of securities, 
registered separate accounts which are otherwise 
required to provide notice of substitution in a 
shorter period of time must, of course, still do so. 


9 Paragraph (c) of rule 6c—6(T) is discussed above. 


10Elimination of any contingent deferred sales 
load might be deemed to violate section 22(d) [15 
U.S.C. 80a-22(d)] which prohibits the sale of any 
security of a registered investment company to the 
public at a price other than the current public offer- 
ing price described in the prospectus of the com- 
pany. Paragraph (g) of rule 6c-6(T) exempts a 
registered separate account from section 22(d) to 
the extent necessary to permit it to comply with 
paragraph (f) of the rule. 


Volume 23, No. 14, October 20, 1981 


to begin operations as soon as possible, the Com- 
mission's Office of Applications and Reports Serv- 
ices will expedite the processing of applications 
for registration as investment advisers (“ADV”) of 
insurance company affiliates which intend to ad- 
vise new portfolio companies. To ensure expe- 
dited treatment an affiliated person of an insur- 
ance company should attach a cover sheet to its 
ADV containing the following statement: 


“The company requests expedited treat- 
ment of the application for registration 
as an investment adviser pursuant to In- 
vestment Company Act Release No. 
11970.” 


Procedural Matters 


The Commission believes it appropriate in light of 
the issuance of the Revenue Ruling to adopt rule 
6c-6(T) immediately. Accordingly, the Commis- 
sion, pursuant to section 4(b) of the Administrative 
Procedure Act [5 U.S.C. 553(b)], for good cause 
finds that prior notice and comment on rule 
6c-—6(T) is contrary to the public interest. In addi- 
tion, the Commission, pursuant to section 4(d) of 
the Administrative Procedure Act [5 U.S.C. 
553(d)], finds good cause to adopt rule 6c—6(T), 
effective immediately, because the rule is 
exemptive in nature. 


Text of Rule 
Part 270 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended by adding 


§ 270.6c-—6(T) to read as follows: 


PART 270—RULES AND REGULATIONS, IN- 
VESTMENT COMPANY ACT OF 1940 


§ 270.6c-—6(T) Temporary exemption for certain 
registered separate accounts and other persons. 


(a) As used in this rule, 


(1) “Revenue Ruling” shall mean Revenue Ruling 
81-225, issued by the Internal Revenue Service 
on September 25, 1981. 


(2) “Registered separate account” shall mean a 
separate account registered as a unit investment 
trust under the Act. 
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(3) “Existing portfolio company” shall mean a reg- 
istered open-end management investment compa- 
ny, engaged in a continuous offering of its shares 
on September 25, 1981, all or part of whose 
shares were owned by a registered separate ac- 
count on September 25, 1981. 


(4) “New portfolio company” shall mean any regis- 
tered open-end management investment company 
which is designed to minimize the impact of the 
Revenue Ruling on the contractowners of a regis- 
tered separate account, which new portfolio com- 
pany has the same 


(i) investment objectives, 
(ii) fundamental policies, and 
(iii) voting rights 


as the existing portfolio company and has an advi- 
sory fee schedule, including expenses assumed 
by the adviser, that is at least as advantageous to 
the contractowners as was the fee schedule of the 
existing portfolio company. 


(b) Any existing order of the Commission, granted 
to a registered separate account on or before Sep- 
tember 25, 1981, shall remain in full force and ef- 
fect notwithstanding that the separate account in- 
vests in a new portfolio company in lieu of, or in 
addition to, investing in an existing portfolio com- 
pany; Provided, That: 


(1) No other material changes in the facts upon 
which the existing order was based have occurred; 


(2) All representations, undertakings, and condi- 
tions made or agreed to by the registered separate 
account, and any other person or persons other 
than the existing portfolio company, in connection 
with the issuance of the prior order are, and con- 
tinue to be, applicable to the registered separate 
account and any such other person or persons un- 
less modified in accordance with this rule; 


(3) All representations, undertakings, and condi- 
tions made or agreed to by the existing portfolio 
company in connection with the issuance of the 
prior order are made or agreed to by the new port- 
folio company unless modified in accordance with 
this rule; and 
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(4) The depositor of the separate account provides 
a letter, addressed to the Division of Investment 
Management, to be placed in the Commission’s 
public files, which 


(i) indicates that the separate account is relying 
upon this paragraph (b) of this rule, 


(ii) provides a brief description of the new portfolio 
company, and 


(iii) contains a representation that the provisions of 
this paragraph (b) have been complied with. 


(c) Any affiliated person or depositor of, or princi- 
pal underwriter for, a registered separate account 
or an existing portfolio company and any affiliated 
person of such person, principal underwriter, or 
depositor shall be exempt from section 17(d) of 
the Act and rule 17d-1 thereunder to the extent 
necessary to permit the organization of the new 
portfolio company; Provided, That: 


(1) The boards of directors of both the existing 
portfolio company and the new portfolio company, 
including a majority of the directors of each com- 
pany who are not interested persons of such com- 
pany, determine that any expenses borne in con- 
nection with such organization are necessary and 
appropriate and are allocated in a manner that is 
fair and reasonable to all shareholders of their re- 
spective companies; and 


(2) Such determinations, and the basis upon which 
they were made, are recorded in the minute books 
of the respective portfolio companies, and are dis- 
closed in the prospectus of the existing portfolio 
company. 


(d) Any affiliated person cr depositor of, or princi- 
pal underwriter for, a registered separate account 
and any affiliated person of such a person, princi- 
pal underwriter, or depositor shall be exempt from 
section 17(d) of the Act and rule 17d—1 thereunder 
to the extent necessary to permit it to bear any ex- 
penses arising out of the organization of the new 
portfolio company. 


(e) The new portfolio company shall be exempt 
from section 2(a)(41) of the Act and rules 2a—4 
and 22c-1 thereunder to the extent necessary to 
permit it to use the same method of valuation for 
the purpose of pricing its shares for sale, redemp- 
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tion, and repurchase, as the existing portfolio com- 
pany; Provided, That: 


(1) The existing portfolio company had on Sep- 
tember 25, 1981, an order of the Commission ex- 
empting it, for the purpose of pricing its shares for 
sale, redemption, and repurchase, from 


(i) Section 2(a)(41) of the Act and rules 2a-—4 and 
22c-1 thereunder to the extent necessary to per- 
mit it to use the amortized cost valuation method 
or 


(ii) Rules 2a—4 and 22c—1 under the Act to the ex- 
tent necessary to permit it to calculate its net asset 
value per share to the nearest one cent on share 
values of $1.00; and 


(2) All representations, undertakings, and condi- 
tions made or agreed to by the existing portfolio 
company in connection with the prior order are 
made or agreed to by the new portfolio company 
unless modified in accordance with this rule. 


(f) The registered separate account shall be ex- 
empt from section 26(b) of the Act to the extent 
necessary to permit the substitution of securities 
of the new portfolio company for securities of the 
existing portfolio company; Provided, That, within 
thirty days of such substitution: 


(1) The registered separate account notifies all 
contractowners of the substitution of securities 
and any determinations of the board of directors of 
the new portfolio company required by paragraph 
(c) of this rule; 


(2) The registered separate account delivers a 
copy of the prospectus of the new portfolio compa- 
ny to all contractowners; and 


(3) Concurrently with the notification referred to in 
paragraph (f)(1) of this rule or the delivery of the 
prospectus of the new portfolio company, which- 
ever is later, the registered separate account of- 
fers to those contractowners who would otherwise 
have surrender rights under their contracts the 
right, without the imposition of any withdrawal 
charges or contingent deferred sales loads, to sur- 
render their contracts for a period of at least thirty 
days from the receipt of this offer and any surren- 
dering contractowner receives the price next de- 
termined after the request for surrender is re- 
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ceived by the insurance company. 


(g) The registered separate account shall be ex- 
empt from section 22(d) of the Act to the extent 
necessary to allow it to comply with paragraph (f) 
of this rule. 


Paperwork Reduction Act 


The information collection required by this rule 
has been cleared by the Office of Management 
and Budget and given clearance number 
3235-0140. 


Regulatory Flexibility Act 


The Chairman of the Commission has certified 
that the proposed rule is being promulgated in re- 
sponse to an emergency making compliance with 
the requirements of the Regulatory Flexibility Act 
impracticable. A final regulatory flexibility analysis 
has not been prepared at this time pursuant to 5 
U.S.C. 604 because publication of a notice of 
rulemaking is not required under 5 U.S.C. 
553(b)(B) and 5 U.S.C. 553(d)(1) and (d)(3). 


Statutory Basis 


Rule 6c-6(T) is adopted pursuant to section 
6(c) [15 U.S.C. 80a—6(c)] and section 38(a) [15 
U.S.C. 80a-—37(a)] of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





REGULATORY FLEXIBILITY ACT 
WAIVER OF INITIAL REGULATORY FLEXIBILITY 
ANALYSIS 


|, John S.R. Shad, Chairman of the Securities and 
Exchange Commission, hereby certify pursuant to 
5 U.S.C. 608 that waiver of the requirements of 5 
U.S.C. 603, insofar as they apply to the proposal 
of rule 6c—6 under the Investment Company Act of 
1940, is necessary because the rule is being pro- 
mulgated in response to an emergency that makes 
compliance with the provisions of that section im- 
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practicable. Compliance is impracticable because 
insurance company separate accounts, which 
have suspended sales in response to an Internal 
Revenue Service Revenue Ruling, will be delayed 
in the resumption of sales of tax deferred variable 
annuities if the rule, which is being temporarily 
adopted at the same time it is being proposed for 
comment for permanent adoption, is not promul- 
gated immediately. Delay in adopting the rule will 
cause economic harm to members of the public in- 
vesting in such accounts and adopting the rule will 
minimize disruption of investment plans of such 
persons. 





John S.R. Shad 


Date: October 2, 1981 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11971/October 2, 1981 


In the Matter of 


EATON & HOWARD BALANCED FUND 

EATON & HOWARD GROWTH FUND, INC. 

EATON & HOWARD INCOME FUND 

EATON & HOWARD STOCK FUND 

EATON & HOWARD CASH MANAGEMENT 
FUND 

EATON VANCE TAX FREE CASH 
MANAGEMENT FUND 

DIVERSIFICATION FUND, INC. 

THE EXCHANGE FUND OF BOSTON, INC. 

DEPOSITORS FUND OF BOSTON, INC. 

CAPITAL EXCHANGE FUND, INC. 

FIDUCIARY EXCHANGE FUND, INC. 

SECOND FIDUCIARY EXCHANGE FUND, INC. 

LEVERAGE FUND OF BOSTON, INC. 

VANCE, SANDERS SPECIAL FUND, INC. 

VANCE, SANDERS COMMON STOCK FUND, 
INC. 

VANCE, SANDERS INVESTORS FUND, INC. 

VANCE, SANDERS INCOME FUND, INC. 

VANCE, SANDERS MUNICIPAL BOND FUND, 
LTD. 

VANCE, SANDERS EXCHANGE FUND 

EATON & HOWARD, VANCE SANDERS INC. 

EATON & HOWARD, VANCE SANDERS 

DISTRIBUTORS INC., 

24 Federal Street 

Boston, Massachusetts 02110 


(812-4963) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE INVESTMENT COMPANY 
ACT OF 1940 EXEMPTING APPLICANTS FROM 
SECTION 2(a)(19) OF THE ACT AND PURSU- 
ANT TO SECTION 10(f) OF THE ACT EX- 
EMPTING CERTAIN TRANSACTIONS FROM 
THE PROVISIONS OF SECTION 10(f) OF THE 
ACT. 


NOTICE IS HEREBY GIVEN that Eaton & Howard 
Balanced Fund, Eaton & Howard Growth Fund, 
Inc., Eaton & Howard Income Fund, Eaton & 
Howard Stock Fund, Eaton & Howard Cash 
Managment Fund, Diversification Fund, Inc., The 
Exchange Fund of Boston, Inc., Depositors Fund 
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of Boston, Inc., Capital Exchange Fund, Inc., Fidu- 
ciary Exchange Fund, Inc., Second Fiduciary Ex- 
change Fund, Inc., Leverage Fund of Boston, Inc., 
Vance, Sanders Special Fund, Inc., Vance, San- 
ders Common Stock Fund, Inc., Vance, Sanders 
Investors Fund, Inc., Vance, Sanders Income 
Fund, Inc., Vance, Sanders Municipal Bond Fund, 
Ltd., Vance, Sanders Exchange Fund and Eaton 
Vance Tax Free Cash Management Fund (collec- 
tively the “Funds’”), each of which is an open-end, 
management investment company registered un- 
der the Investment Company Act of 1940 (the 
‘“Act’’), Eaton & Howard, Vance Sanders, Inc. 
(“EHVS”) and Eaton & Howard, Vance Sanders 
Distributors, Inc. (‘Distributors’) (together with the 
Funds, referred to herein as “Applicants’”’), filed an 
application on August 31, 1981, and an amend- 
ment thereto on September 14, 1981, pursuant to 
Section 6(c) of the Act for an order of the Commis- 
sion declaring that Mr. F. Stanton Deland, a direc- 
tor, trustee or general partner of the Funds, shall 
not be deemed to be an “interested person’, with- 
in the meaning of Section 2(a)(19) of the Act, of 
the Applicants solely because of his positions as a 
director of the Boston Company, Inc., and Boston 
Safe Deposit and Trust Company, and pursuant to 
Section 10(f) of the Act exempting Applicants from 
the provisions of Section 10(f) so as to permit the 
Funds to purchase securities in public offerings in 
which Shearson Loeb Rhoades, Inc., or a Shear- 
son subsidiary, which may be deemed to be affili- 
ated persons of Mr. Deland, participates as a prin- 
cipal underwriter. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations made 
therein, which are summarized below. 


Applicants state that EHVS acts as investment ad- 
viser to each Fund and that Distributors acts as 
principal underwriter for Vance, Sanders Special 
Fund, Inc., Vance, Sanders Common Stock Fund, 
Inc., Vance, Sanders, Investors Fund, Inc., Vance, 
Sanders Income Fund, and Vance, Sanders 
Municipal Bond Fund, Ltd. Applicants state that as 
of April 30, 1979, Vance, Sanders & Company, 
Inc., which had previously served as investment 
adviser to the Vance, Sanders Funds, purchased 
substantially all of the assets of Eaton & Howard, 
Inc., which had previously served as investment 
adviser to the Eaton & Howard Funds. The com- 
bined firm, known as Eaton & Howard, Vance, 
Sanders Inc., was merged with EHVS, effective 
February 20, 1981, in a reorganization which did 
not effect the actual control or management of 
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EHVS or its obligations or functions with respect to 
the Funds. 


Applicants state that Mr. Deland serves as a non- 
interested director of the Eaton & Howard Funds 
and presently is, or may be nominated as, a direc- 
tor, trustee or general partner of all or some of the 
Vance, Sanders Funds or other funds now or here- 
after managed by EHVS. It may be anticipated 
that EHVS or a successor organization may from 
time to time in the future organize and sponsor ad- 
ditional investment companies registered under 
the Act, and it is likely that Mr. Deland will be nom- 
inated to join the respective boards of directors, 
trustees or general partners of any such additional 
investment companies. Applicants, including any 
investment companies organized in the future by 
EHVS or a successor, state that they do not want 
to include Mr. Deland among the directors, trust- 
ees or general partners of Applicants who are 
deemed to be interested persons under the Act. 


Applicants state that Mr. Deland is a partner in the 
law firm of Sherburne, Power & Needham. Appli- 
cants further state that he also serves as Chair- 
man of Brigham and Women’s Hospital, Inc., Pres- 
ident of New England Peabody Home for Crippled 
Children, Trustee of Wentworth Institute, Director 
of Brookline Trust Company, Harvard Medical 
Center Corporation, Controlled Risk Insurance 
Co., Ltd. and several small companies. Additional- 
ly, Mr. Deland is an outside director of The Boston 
Company, Inc. (“TBC”) and its wholly-owned sub- 
sidiary, Boston Safe Deposit and Trust Company 
(“Boston Safe’). 


Applicants state that it is their firm position that Mr. 
Deland is a non-interested director of the Funds 
for which he serves and the Applicants expressly 
deny that he is an interested person of any Appli- 
cant. Because of the facts set forth below, Appli- 
cants state that they deem it appropriate to seek 
an order under the Act to determine Mr. Deland’s 
status as a non-interested director. 


Applicants state that in 1976 The Boston Compa- 
ny Financial Strategies, Inc., a wholly-owned sub- 
sidiary of TBC, formed a subsidiary, TBCFS, Inc., 
which registered with the Commission as a broker- 
dealer under the Securities Exchange Act of 1934 
(the ‘1934 Act’). TBCFS, Inc. subsequently 
changed its name to The Boston Company Invest- 
ment Creation, Inc., and in 1980, became a direct 
subsidiary of TBC—changing its name to The 
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Boston Company Capital Group, Inc. (‘Capital’). 


Applicants state that on February 12, 1981, certain 
individuals who are the principal shareholders of 
TBC (the “Principal Shareholders”) entered into 
an agreement with Shearson Loeb Rhoades Inc. 
(“Shearson’), a broker-dealer registered under 
the 1934 Act, pursuant to which the Principal 
Shareholders agreed to sell and Shearson agreed 
to purchase 285,237 shares of TBC owned by the 
Principal Shareholders in exchange for junior sub- 
ordinated convertibles notes of Shearson in the 
aggregate principal amount of $11,979,954 (i-e., 
$42 per TBC share). In addition, Shearson entered 
into a letter of intent with TBC for the acquisition of 
its remaining stock for $42 per share in cash, or 
approximately $35 million. 


Applicants state that on April 21, 1981, Shearson 
and American Express Company (“American Ex- 
press”) announced the proposed acquisition of 
Shearson by American Express. Subsequently, 
Shearson and TBC indicated that the 
TBC/Shearson transaction would be delayed until 
completion of the Shearson/American Express 
transaction. Applicants state that the 
Shearson/American Express transaction was con- 
summated on June 29, 1981. Thereafter, on July 
24, 1981, Shearson and TBC entered into a defini- 
tive agreement providing for the merger of a sub- 
sidiary of Shearson into TBC as a result of which 
TBC shareholders (other than the Principal Share- 
holders, who will have already sold substantially 
all their TBC stock to Shearson, dissenting share- 
holders and Shearson) would receive $42 in cash 
for each share of stock of TBC and TBC would be- 
come an indirect, wholly-owned subsidiary of 
Shearson, which in turn is an indirect, wholly- 
owned subsidiary of American Express. Applicants 
state that shortly before that merger, Shearson will 
purchase from the Principal Shareholders sub- 
stantially all their shares of TBC stock in exchange 
for 10% junior subordinated convertible notes of 
Shearson, which will be convertible after one year 
from their date of issue into shares of American 
Express stock at $26.75 principal amount per 
share. The merger transaction is subject to ap- 
proval by TBC’s shareholders. Applicants state 
that such approval was obtained and the 
TBC/Shearson merger transaction occurred on 
September 23, 1981. 


Applicants state that TBC is a holding company 
which, through its subsidiaries, engages in the 
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business of providing asset management and re- 
lated services. Boston Safe is a long established 
trust company engaged primarily in custodial, in- 
vestment management and other trust company, 
fiduciary and related trust banking services. Capi- 
tal’s business relates primarily to the structuring 
and placement or sale of oil and gas programs and 
other investment programs and ventures. 
Shearson (which changed its name to 
Shearson/American Express, Inc., on September 
3, 1981) is one of the largest full-line investment 
services firms serving the United States and for- 
eign securities and commodities market. 


Applicants state that Mr. Deland has represented 
to them that he is not a shareholder in Shearson 
or American Express, has no material relationship 
with Shearson or American Express, is not, by 
reason of his position as a director of TBC, in a 
position to control or exercise a controlling influ- 
ence on Shearson or American Express, and is 
not controlled by either Shearson or American Ex- 
press. None of the Applicants is in any way affili- 
ated with Shearson. 


Applicants represent that it is not contemplated 
that any subsidiary of TBC will render services to 
the Applicants in a broker-dealer capacity. Sec- 
tions 2(a)(19)(A)(v) and (B)(v) of the Act define an 
“interested person” of an investment company, an 
investment adviser or a principal underwriter to in- 
clude any broker or dealer registered under the 
1934 Act or any affiliated person of such broker or 
dealer. Section 2(a)(3) of the Act includes in its 
definition of an “affiliated person” any person di- 
rectly or indirectly controlling, controlled by or un- 
der common control with such other person. Appli- 
cants state that since Mr. Deland is a director of 
TBC, which controls Capital, and which will be un- 
der common control with Shearson as a result of 
the TBC/Shearson merger transaction, he could 
be deemed to be an “interested person” of Appli- 
cants. However, Applicants note that Mr. Deland 
states unequivocally that his position as one of 
eighteen directors of TBC does not permit him to 
control Capital, and that he is not a part of man- 
agement of TBC and, thus, does not control Capi- 
tal. Mr. Deland further states that in fact he does 
not now and never has had any relationship with 
Shearson or American Express and he is not now, 
and will not as a result of the TBC/Shearson merg- 
er transaction become, directly or indirectly 
controlled by Shearson or American Express. Sec- 
tion 2(a)(9) of the Act provides that a natural per- 
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son shall be presumed not to be a controlled per- 
son. 


Applicants state that the Funds are registered in- 
vestment companies of the type subject to Section 
10(a) of the Act. Under that Section, each Fund 
must have a board of directors no more than sixty 
percent of the members of which are “interested 
persons” of such company. In the case of those 
Funds which continuously offer their shares 
through a principal underwriter, Section 10(b) of 
the Act requires that a majority of the directors 
must not be interested persons of such principal 
underwriter. Section 10(f) of the Act provides in 
pertinent part the no registered investment compa- 
ny shall knowingly purchase or acquire, during the 
existence of any underwriting or selling syndicate, 
any security a principal underwriter of which is an 
officer, director, investment adviser or employee 
of such investment company, or is a person of 
which any such officer, director, investment advis- 
er or employee is an affiliated person. 


Applicants assert that Mr. Deland is a person of 
recognized integrity, judgment, independence and 
competence. Further, Applicants assert that Mr. 
Deland’s continued service is an important and 
valuable asset to the Funds and it is their opinion 
that he is now and will continue to be in fact a non- 
interested director, trustee or general partner, as 
the case may be, and that it is in their best inter- 
ests that he be permitted to serve as a non- 
interested director, trustee or general partner. 


Applicants assert that neither the present relation- 
ship of Mr. Deland with TBC, Boston Safe and 
Capital nor the relationship which will exist with 
Shearson as a result of the TBC/Shearson merger 
transaction will impair Mr. Deland’s independence 
in acting on behalf of the Funds and their share- 
holders. 


Applicants represent that Mr. Deland is not a di- 
rector of officer of Capital and therefore has no au- 
thority or responsibility for management of the op- 
erations of Capital. Applicants assert that the 
existence of Capital creates no conflict of interest 
for Mr. Deland, since even if he were actively in- 
volved with Capital, the Funds would, in normal 
course, not purchase or sell investments from or 
through Capital. Furthermore, the Funds have ex- 
pressly undertaken not to transact any business 
with Capital. 
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Applicants state that Mr. Deland is not now, and 
as a result of the TBC/Shearson merger transac- 
tion, will not become, a director or officer of 
Shearson or American Express and will not have 
any responsibility for the management or opera- 
tions of Shearson or American Express. 


Applicants also state that for the foregoing rea- 
sons Mr. Deland also should not be considered an 
affiliated person of Capital, Shearson or any regis- 
tered broker-dealer subsidiaries of Shearson for 
purposes of Section 10(f) of the Act, and request 
an affirmative finding to that effect in order to per- 
mit the Funds to continue to purchase securities of 
which Shearson or the registered broker-dealer 
subsidiaries of Shearson is a principal underwriter. 


Applicants further state that Shearson is an impor- 
tant factor in the broker-dealer community and a 
significant resource for broker-dealer services. 
The Funds, thus, consider it not to be in their inter- 
est to foreclose themselves from this important re- 
source. Applicants represent that brokerage com- 
missions paid to and dealers’ markup earned by 
Shearson from the Funds has been and is de min- 
imus in relation to Shearson’s gross revenues. 


Applicants assert that Mr. Deland’s position as a 
director of TBC and Boston Safe will not affect the 
relationship of the Funds with Shearson. Appli- 
cants state that under the investment advisory and 
management agreements between the Funds and 
EHVS, EHVS is delegated authority to select 
broker-dealers and to place securities transaction 
orders of the Funds, subject to the overall review 
of the Board of Directors, Trustees or General 
Partners, as the case may be. Applicants state 
that Mr. Deland has not had, and will not have, 
any part in the selection of broker-dealers or the 
placement of securities transaction orders on be- 
half of the Funds and has undertaken that he will 
not so participate in the future. 


Applicants finally state that they agree as a condi- 
tion to the granting of their requested order that 
Mr. Deland will not vote on, or participate in any 
board discussion on the allocation of any portfolio 
brokerage by the Funds, the selection of broker- 
dealers with which the Funds effect portfolio trans- 
actions as principal, the purchase, during the ex- 
istence of any underwriting or selling syndicate, of 
any security with respect to which Shearson or 
any broker-dealer subsidiary of Shearson is a prin- 
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cipal underwriter, or matters involving any rela- 
tionship between the Funds and Shearson or any 
of the broker-dealer subsidiaries of Shearson; pro- 
vided, however, that for the purpose of 
determining the number of votes of interested as 
well as non-interested directors required to take 
action on any matters referred to above, Mr. 
Deland will be counted as a director in determining 
the total number of directors and will be counted 
as a non-interested director in counting the num- 
ber of non-interested directors, and provided, fur- 
ther, that nothing contained above is intended to 
limit or prohibit Mr. Deland from voting and acting 
upon any matter relating to the approval or contin- 
uation of investment advisory contracts. 


Section 6(c) of the Act provides that the Commis- 
sion, by order upon application, may exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision or provisions of the Act condi- 
tionally or unconditionally if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Section 10(f) of the Act further provides that the 
Commission by rules or regulations upon its own 
motion, or by order upon application may condi- 
tionally or unconditionally, exempt any transaction 
or classes of transactions from the restrictions 
contained therein to the extent such exemption is 
consistent with the protection of investors. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 26, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit, or in case of an attorney-at-law certif- 
icate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued 
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as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notcies and or- 
ders issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11972/October 6, 1981 


In the Matter of 


IDS LIFE INSURANCE COMPANY 
IDS LIFE SEPARATE ACCOUNT F 
IDS LIFE SEPARATE ACCOUNT G 


and 


IDS LIFE INSURANCE ACCOUNT H 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4914) 


NOTICE OF APPLICATION FOR AN ORDER OF 
EXEMPTION PURSUANT TO SECTION 6(c) OF 
THE ACT FROM SECTIONS 2(a)(32), 2(a)(35), 
22(c), 26(a), 26(a)(2)(C), 27(c)(1), 27(c)(2), AND 
27(d) OF THE ACT AND RULE 22c-1 THEREUN- 
DER AND FOR AN ORDER APPROVING CER- 
TAIN OFFERS OF EXCHANGE PURSUANT TO 
SECTION 11 OF THE ACT. 


NOTICE IS HEREBY GIVEN that IDS Life Insur- 
ance Company (“IDS Life’), IDS Life Separate Ac- 
count F (‘‘Account F’”’), IDS Life Separate Account 
G (“Account G”), and IDS Life Separate Account 
H (“Account H”) (together, “Applicants’”) filed an 
application on July 6, 1981, and an amendment 
thereto on August 31, 1981, for an order of the 
Commission, pursuant to Section 6(c) of the In- 
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vestment Company Act of 1940 (‘Act’), for ex- 
emptions from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a), 26(a)(2)(C), 27(c)(1), 27(c)(2), and 27(d) of 
the Act and Rule 22c-1 thereunder, to the extent 
necessary to permit the offering of variable annuity 
contracts providing for contingent deferred sales 
charges and other charges and to permit IDS Life 
to act as custodian for the assets of the unit in- 
vestment trust issuing the contracts and, pursuant 
to Section 11 of the Act, approving certain offers 
of exchange to be provided with the contracts. All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
facts and representations contained therein, which 
are summarized below. 


Background 


IDS Life is a stock life insurance company organ- 
ized under the laws of Minnesota. Acounts F, G, 
and H (together, ‘““Accounts’), separate accounts 
of IDS Life, were established, pursuant to the In- 
surance Law of the State of Minnesota, by resolu- 
tion of the Board of Directors of IDS Life on 
May 13, 1981. Account F was formed to accept al- 
location of amounts received by IDS Life in con- 
nection with the INNOVEST II Annuity Contracts 
(the “Contracts’”) for investment in shares of IDS 
Life Capital Resource Fund Il, Inc. (“Capital Re- 
source”). Similarly, Account G was formed to ac- 
cept allocation of amounts in connection with the 
Contracts for investment in IDS Life Special In- 
come Fund Il, Inc. (“Special Income”) and Ac- 
count H was formed to accept allocation of 
amounts in connection with the Contracts for in- 
vestment in IDS Life Moneyshare Fund, Inc. 
(“Moneyshare’’). Capital Resources, Special In- 
come and Moneyshare (together, ‘“Funds’) are 
each registered, diversified, open-end manage- 
ment investment companies. The Accounts have 
been registered collectively as a single unit invest- 
ment trust under the Act. This unit investment trust 
proposes to offer and sell the Contracts under the 
name INNOVEST Il. IDS Life is principal under- 
writer and distributor of the Contracts. 


The Contracts are flexible purchase payment, de- 
ferred, variable annuity contracts, and are for pur- 
chase by plans which qualify for special federal in- 
come tax treatment afforded certain retirement 
plans under Sections 401, 403, 408 and 457 of the 
Internal Revenue Code. The Contracts require a 
minimum annual premium of $600, payable in in- 
stallments of at least $23.08. During the accumu- 
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lation period under the contract, a contract owner 
may transfer all or a part of the contract value held 
in one or more of the Accounts to another one or 
more of the Accounts, provided that the amount 
transferred is at least $250 (or the entire balance 
in the Account, if less). Each such transfer will be 
made, without the imposition of any fee or charge, 
as of the end of the valuation period during which 
IDS Life receives a valid, complete transfer re- 
quest. This transfer privilege may be suspended or 
modified by IDS Life at any time, however IDS Life 
will not modify the transfer privilege without 
seeking and obtaining any necessary order or 
consent from the Commission. Once each contract 
year during the annuity period, the contract owner 
also may elect to have the annuity units of one or 
more of the Accounts from which annuity pay- 
ments derive exchanged for, or converted into, an- 
nuity units of another Account or Accounts. 


No sales charge is deducted from the purchase 
payments made under the Contracts. However, 
IDS Life will impose a contingent deferred sales 
charge (“Surrender Charge’’) to help it recover 
certain expenses relating to the sales of the Con- 
tracts, including commissions paid to sales per- 
sonnel and other promotional and selling ex- 
penses. The Surrender Charge is imposed when 
all or part of the contract value is surrendered or, 
within the first five contract years, applied under 
an optional annuity payment plan. The amount of 
the Surrender Charge is the lesser of (i) 9% of the 
purchase payments received by IDS Life, or (ii) 
9% of the first $3,000 of contract value surren- 
dered or applied under an annuity payment plan, 
and 4% of any amount in excess of $3,000. There 
is no Surrender Charge on contract value applied 
under an annuity payment plan during the sixth 
and later contract years, nor is there a Surrender 
Charge if the annuitant dies during the accumula- 
tion period. 


The Contracts provide for an annual administrative 
charge (“Administrative Charge”) of $25 during 
the accumulation period. This charge is to reim- 
burse IDS Life for expenses incurred in processing 
premium payments and establishing and main- 
taining the records relating to the contract owner 
and participation in the Accounts for the duration 
of the Contract. The amount of this charge may 
not be increased by IDS Life. The Administrative 
Charge is deducted from the contract value on the 
last day of each contract year during the accumu- 
lation period and if a Contract is surrendered on 
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other than the last day of a contract year, the 
charge will be deducted from the contract value 
before determining the surrender value. 


IDS Life makes a daily deduction from the Ac- 
counts of a fee which is equivalent to 1% of the 
average net assets on an annual basis. This fee is 
intended to compensate IDS Life for the risks it as- 
sumes under the Contracts, an annuity mortality 
risk and an expense risk (“Mortality and Expense 
Risk Charge’). IDS Life estimates that approxi- 
mately two-thirds of the Mortality and Expense 
Risk Charge is attributable to the mortality risk and 
one-third is attributable to the expense risk. The 
application states that IDS Life does not plan to 
profit from the Administrative Charge, however it 
does hope to profit from the Mortality and Expense 
Risk Charge. Applicants state that any profits real- 
ized by IDS Life from the Contracts would be avail- 
able to it for any proper corporate purpose, 
including among other things, payment of distribu- 
tion (selling) expenses. 


Offers of Exchange 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company or any 
principal underwriter for such a company to make 
or cause to be made an offer to the holder of a se- 
curity of such company or of any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset values 
of the respective securities to be exchanged, un- 
less the terms of the offer have first been 
submitted to and approved by the Commission. 
Section 11(c) provides that, irrespective of the ba- 
sis of exchange, the provisions of subsection (a) 
shall be applicable to any offer of exchange of any 
security of a registered open-end company for a 
security of a registered unit investment trust and to 
any type of offer of exchange of the securities of 
registered unit investment trusts for the securities 
of any other investment company. 


Under the Contracts, an owner may split the allo- 
cation of the purchase payments among the Ac- 
counts. Each of the Accounts is invested exclu- 
sively in the shares of one of the Funds. 
Applicants propose to permit transfers of contract 
value among the Accounts as described above. 
The application states that such transfers will be 
effected at net asset value, with no assessment of 
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any kind of transaction or sales charge. Applicants 
submit that the transfer rights will afford the owner 
flexibility of a choice among the shares of mutual 
funds having different investment objectives. Ap- 
plicants contend that the transfer rights are not in 
any way violative of any of the provisions of Sec- 
tion 11 of the Act, and request an order pursuant 
to Section 11 to the extent necessary to permit Ap- 
plicants to offer contract owners the transfer privi- 
leges described. 


Performance of Custodian Function 


Section 27(c)(2) provides that the proceeds of all 
payments on periodic payment plan certificates is- 
sued by a registered investment company (except 
amounts deducted for sales load) must be depos- 
ited with a trustee or custodian with the qualifica- 
tions prescribed by Section 26(a) under an agree- 
ment described therein. Section 26(a) provides 
that no principal underwriter for or depositor of a 
registered unit investment trust shall sell securities 
of which the trust is the issuer unless the inden- 
ture, custodial agreement or other instrument un- 
der which the securities are issued designates one 
or more qualified banks to serve as trustee or 
custodian. 


Applicants request an exemption from Sections 
26(a) and 27(c)(2) so that IDS Life may administer 
the Accounts without appointing a custodian or 
trustee. They state that IDS Life will be responsi- 
ble for administering the Accounts, receiving and 
processing all payments, and making deductions 
therefrom in accordance with the terms of the 
Contract. Applicants indicate that the Accounts will 
invest their assets in shares of registered invest- 
ment companies which use open account systems 
for their shares. Therefore, Applicants state, there 
will be no certificates to keep in custody. Appli- 
cants further state that obligations of the Accounts 
are policy obligations of IDS Life under Minnesota 
law and consequently backed by IDS Life’s total 
resources (except other separate accounts) and 
that the activities of the Accounts will be closely 
supervised by Minnesota insurance authorities. 
Applicants assert that IDS Life is subject to super- 
vision and control by the Insurance Division of the 
State of Minnesota and other state insurance ad- 
ministrators and that Minnesota law provides that 
the assets of the Accounts shall not be chargeable 
with liabilities arising out of any other business 
IDS Life may conduct. 
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Surrender Charge 


Sections 26(a)(2)(C) and 27(c)(2) 


Section 27(c)(2) of the Act provides that the pro- 
ceeds of all payments on periodic payment plan 
certificates issued by a registered investment 
company (except amounts deducted for sales 
load) must be deposited with a trustee or 
custodian with the qualifications prescribed by 
Section 26(a) and held by such trustee or cus- 
todian under an agreement described therein. 
Section 26(a)(2)(C) provides that no payment to 
the depositor or principal underwriter of a unit in- 
vestment trust shall be allowed the custodian as 
an expense, except a fee, not exceeding such rea- 
sonable amounts as the Commission may pre- 
scribe, as compensation for performing book- 
keeping and other administrative services of a 
character normally performed by the custodian. 


Applicants submit that the proposed Surrender 
Charge is not inconsistent with the limitations on 
payments by the custodian. They assert that the 
charge is not the typical kind of “expense” con- 
templated by Section 26(a)(2)(C) and that the Sur- 
render Charge will be assessed solely to recover 
expenses related to the sale of the Contracts, 
including commissions paid to sales personnel, 
and the costs of promotion and sales administra- 
tion. They aver that deferring the sales charge and 
making it contingent upon an event which may 
never occur does not change the basic nature of 
the charge as a sales charge for which Section 
27(c)(2) contains an exception. Thus, Applicants 
request an exemption from the operation of the 
provisions of Sections 26(a)(2)(C) and 27(c)(2) of 
the Act to the extent necessary to permit assess- 
ment of the Surrender Charge in the manner de- 
scribed. 


Section 2(a)(35) 


Section 2(a)(35) defines ‘‘sales load” as the differ- 
ence between the price of a security to the public 
and that portion of the proceeds from its sale 
which is received and invested less any portion of 
such difference deducted for trustee’s or cus- 
todian’s fees, insurance premiums, issue taxes or 
administrative expenses or fees which are not 
properly chargeable to sales or promotional activi- 
ties. 
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Applicants submit that the proposed pricing struc- 
ture is consistent with the intent of the definition of 
sales load. They contend that the expenses for 
which the Surrender Charge is designed to reim- 
burse IDS Life are wholly attributable to sales and 
promotional activity and thus fit squarely within the 
Section 2(a)(35) definition but for the timing of the 
imposition of the charge. In order to avoid any 
questions as to the potential applicability of Sec- 
tion 2(a)(35), Applicants request an exemption 
from that section to the extent necessary to permit 
the imposition of the Surrender Charge. 


Section 22(c) and Rule 22c-1 


Rule 22c-1, promulgated under Section 22(c) of 
the Act, in pertinent part, prohibits a registered in- 
vestment company issuing a redeemable security 
from selling, redeeming or repurchasing any such 
security except at a price based on the current net 
asset value of such security. 


Applicants assert that when a surrender is re- 
quested to effect a cash withdrawal under the 
Contracts, the price on redemption will be based 
on the current net asset value. The Surrender 
Charge will merely be deducted at the time of re- 
demption from the owner’s proportionate share of 
account vaiue. Applicants submit that imposition of 
the Surrender Charge is in no way violative of 
Section 22(c) or Rule 22c—1. However, in order to 
avoid any questions of applicability of those provi- 
sions, Applicants request an exemption from them 
to the extent necessary to permit imposition of the 
Surrender Charge. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, pro- 
hibits any registered investment company issuing 
periodic payment plan certificates, or depositor or 
underwriter therefor, from selling any such certifi- 
cate unless it is a redeemable security. 


Applicants believe that the assessment of a Sur- 
render Charge upon certain redemptions should 
not be construed as a restriction on redemption 
which would prevent the Contract from qualifica- 
tion as a redeemable security and that the Con- 
tract is still a redeemable security despite deferral 
of the sales charge. However, in order to avoid 
any questions of applicability of Section 27(c)(1), 
Applicants request an exemption from its provi- 
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sions to the extent necessary to permit imposition 
of the Surrender Charge. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, de- 
fines “redeemable security” as any security under 
the terms of which the holder is entitled to receive 
approximately his proportionate share of the issu- 
er’s current net assets or the cash equivalent 
thereof. Section 27(d) of the Act, in pertinent part, 
requires that the holder of a periodic payment plan 
certificate be able to surrender the certificate un- 
der certain circumstances with the recovery of cer- 
tain front-end sales charges. 


Applicants submit that the imposition of the Sur- 
render Charge does not violate Sections 2(a)(32) 
or 27(d). While Applicants acknowledge that both 
sections contemplate the assessment of a front- 
end sales load, they state that deferring the impo- 
sition of the sales charge does not restrict the 
owner from receiving his proportionate share or 
the value of his account on redemption. In order to 
avoid any questions of the applicability of Sections 
2(a)(32) and 27(d), Applicants request an exemp- 
tion from their provisions to the extent necessary 
to permit imposition of the Surrender Charge. 


Administrative Charge 


As noted above, the Contracts are subject to an 
annual administrative charge of $25. If the value of 
the Contract is surrendered in full on other than 
the last day of the contract year, the Administra- 
tive Charge will be deducted before determining 
the redemption value. 


The provisions of the Act discussed above under 
the heading “Surrender Charge” may be equally 
applicable to the Administrative Charge. Thus, for 
similar reasons, Applicants request exemptions 
from the provisions of Sections 2(a)(32), 22(c), 
26(a)(2)(C), 27(c)(1), 27(c)(2), and 27(d) of the 
Act and Rule 22c-1 thereunder, to the extent nec- 
essary, to permit deduction of the Administrative 
Charge as described. 


Payment of Contract Fees and Charges 


Section 27(c)(2) of the Act provides that the pro- 
ceeds of all payments on periodic payment plan 
certificate issued by a registered investment com- 
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pany (except amounts deducted for sales load) 
must be deposited with a trustee or custodian with 
the qualifications prescribed in Section 26(a) and 
held by such trustee or custodian under an agree- 
ment described therein. Section 26(a)(2)(C), as 
here pertinent, provides that no payment to the de- 
positor or principal underwriter of a unit invest- 
ment trust shall be allowed the custodian as an ex- 
pense, except a fee, not exceeding such 
reasonable amounts as the Commission may pre- 
scribe, as compensation for performing bookkeep- 
ing and other administrative services of a charac- 
ter normally performed by the custodian. Section 
26(a)(2)(D) further provides that the custodian 
have possession of all securities and other proper- 
ty in which the funds of the trust are invested sub- 
ject only to charges and collections allowed under 
clauses (A), (B) and (C) of Section 26(a)(2) until 
distribution thereof to the security holders of the 
trust. 


Applicants request an exemption from the provi- 
sions of Sections 26(a) and 27(c)(2) to the extent 
necessary to permit deduction by IDS Life and 
payment to IDS Life of the Administrative Charge, 
the Mortality and Expense Risk Charge and any 
applicable state premium tax. Applicants agree to 
the following conditions and terms in connection 
with these exemptions: 


(1) The charges for administrative serv- 
ices shall not exceed such reason- 
able amount as the Commission 
may prescribe, jurisdiction being re- 
served to the Commission for such 
purpose. 


(2) The payment of sums and charges 
out of the assets of the Accounts 
shall not be deemed to be exempted 
from regulation by the Commission 
by reason of the requested order, 
provided that the Applicants’ con- 
sent to the condition shall not be 
deemed to be a concession to the 
Commission of authority to regulate 
the payment of sums and charges 
out of such assets other than 
charges for administrative serrvices, 
and Applicants reserve the right, in 
any proceeding before the Commis- 
sion, or in any suit or action in any 
court to assert that the Commission 
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has no authority to regulate the pay- 
ment of such other sums and 
charges. 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction or any 
class or classes of persons, securities, or transac- 
tions from any provision of the Act or any rule or 
regulation under the Act if, and to the extent, such 
exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, no later than October 26, 1981 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C., 20549. 
A copy of such request shall be served personally 
or by mail upon the Applicants at the address stat- 
ed above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who re- 
quest a hearing, or advice as to whether a hearing 
is ordered will receive any notice and orders in this 
matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11973/October 6, 1981 


In the Matter of 


MAYFLOWER FUND, INC. 
c/o Thomas J. Kelly 

Suite 2900 

100 Federal Street 

Boston, Massachusetts 02110 


(811-2893) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE INVESTMENT 
COMPANY ACT OF 1940 FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Mayflower Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, di- 
versified, management investment company, filed 
an application on September 3, 1981, pursuant to 
Section 8(f) of the Act for an order of the Commis- 
sion declaring that Applicant has ceased to be an 
investment company as defined in the Act. All in- 
terested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


The application states, among other things, that 
Applicant, a Delaware corporation, registered un- 
der the Act on January 2, 1979. Applicant also 
states that it filed a registration statement under 
the Securities Act of 1933 (File No. 2-63493) reg- 
istering 350,000 shares of common stock in con- 
nection with a proposed public offering of shares, 
and that such registration statement was declared 
effective by the Commission on April 30, 1979. Ac- 
cording to Applicant a public offering of shares of 
Applicant's common stock commenced on that 
date, and on August 20, 1981, there were out- 
standing 66,373.730 shares of Applicant’s com- 
mon stock having an aggregate net asset value of 
$118,596.31, or $1.79 per share. 


On April 1, 1981, Applicant's board of directors 
adopted a Plan of Liquidation and Dissolution, 
which was subsequently approved by Applicant’s 
shareholders at a special meeting of shareholders 
on May 27, 1981. A cash distribution in the 
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amount of $9.10 per share has been made to Ap- 
plicant’s shareholders (which totalled approxi- 
mately 360 as of the filing of the application), and 
it is contemplated that one additional distribution 
of assets will be made when Applicant's winding- 
up process has been completed. Applicant has re- 
tained assets in the amount of approximately 
$150,000 for unpaid expenses (including taxes 
and known contingencies of about $55,000) 
incurred in connection with its liquidation, 
comprising primarily legal, accounting, printing, 
and office related expenses. Applicant states that 
such retained assets are invested solely in U.S. 
government securities and will be distributed to its 
shareholders, to the extent any remain after 
paying all of Applicant's unpaid expenses, in the fi- 
nal liquidation distribution; that it has no other 
known liabilities unpaid expenses; and that no 
separate trust has been created to hold any of its 
assets. 


Applicant is plaintiff in certain litigation brought 
against its former investment adviser, Mayflower 
Management Co., Inc., and its former principal of- 
ficer, Mr. James A. Lach, in which Applicant has 
asserted claims in the aggregate amount of ap- 
proximately $210,000. The application states that, 
on the basis of information available to Applicant, 
it does not appear that either defendant has any 
substantial assets from which such claims could 
be satisfied. However, Applicant states that if it is, 
either prior to the date of the final liquidation distri- 
bution or later, successful in recovering on any of 
the claims it has asserted in this litigation, the 
amount recovered will be distributed promptly to 
the same persons who appear as shareholders of 
record of Applicant on the date of the final liquida- 
tion distribution. Applicant contemplates that the fi- 
nal liquidation distribution will be made in Novem- 
ber, 1981. 


Applicant further states that it filed a Certificate of 
Dissolution on August 28, 1981, with the State of 
Delaware, and that pursuant to applicable Dela- 
ware corporate law it will have a legal existence 
for a period of at least three years from the date of 
dissolution for the purpose of prosecuting and de- 
fending lawsuits and winding-up its affairs. Appli- 
cant finally states that it does not propose to en- 
gage in any business activities other than those 
necessary for the winding-up of its affairs, and that 
it is therefore no longer an investment company as 
defined in the Act. 


1134/SEC DOCKET 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion 
or upon application, finds that a registered invest- 
ment company has ceased to be an investment 
company it shall so declare by order and, upon 
taking effect of such order, the registration of such 
company under the Act shall cease io be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 29, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein 
will be issued as of course following said date un- 
less the Commission thereafter orders a hearing 
upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11974/October 6, 1981 


In the Matter of 


ANCHOR NATIONAL LIFE INSURANCE 
COMPANY 


and 


INTERPLAN VARIABLE ACCOUNT 
Camelback at 22nd Street 
Phoenix, Arizona 85016 


(812-4828) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM SEC- 
TIONS 2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 
27(c)(2), 27(d) OF THE ACT, AND RULE 22c-1 
THEREUNDER 


Anchor National Life Insurance Company and 
Interplan Variable Account, a separate account of 
Anchor registered under the Investment Company 
Act of 1940 (“Act”) as an open-end investment 
company, filed an application on February 23, 
1981 and an amendment thereto on April 14, 1981 
for an order of the Commission pursuant to Sec- 
tion 6(c) of the Act granting exemptions from Sec- 
tions 2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 
27(c)(2), 27(d) of the Act and Rule 22c—1 thereun- 
der to the extent necessary to permit the transac- 
tions described in the application. 


On May 8, 1981 a notice was issued (Investment 
Company Act Release No. 11766) of the filing of 
the application and the amendment thereto. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 
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IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemptions from Sections 
2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 27(c)(2), 
27(d) and Rule 22c-1 thereunder, be and hereby 
are granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11975/October 6, 1981 


ADMINISTRATIVE PROCEEDINGS FILE NO. 
3-6062 


In the Matter of 


HEART OF AMERICA INVESTMENT SERVICES, 
INC. 

(File No. 801-07619) 

HEART OF AMERICA SECURITIES, INC. 

(File No. 8— 15188) 

PAUL L. BUTLER 

(File No. 801- 13670) 

WEINRICH-ZITZMANN-WHITEHEAD INC. 

(File No. 8- 16212) 

JOHN KENT BOYD Ill 

(File No. 801-14449) 

JAMES ROBERT KREBS 

(File No. 801-14645) 

PORTFOLIO INVESTMENT PLANNING, INC. 

JOSEPH J. WEINRICH 

FRANK NEWCOMER Iii 

F. PETER NEWCOMER 

FRANK K. REILLY 

JOHN H. BERKSHIRE IIl 

KIRBY DEETER 

JOHN J. FOSTER 

WILLIAM P. WHITAKER 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that admin- 
istrative proceedings be instituted pursuant to 
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Section 9(b) of the Investment Company Act of 
1940 (“Investment Company Act’) with respect to 
Heart of America Investment Services, Inc. (““Serv- 
ices”), Heart of America Securities, Inc. (“Securi- 
ties’), Paul L. Butler (‘Butler’), Weinrich- 
Zitzmann-Whitehead Inc. (“WZW”), John Kent 
Boyd Ill (“Boyd”), James Robert Krebs (“Krebs”), 
Portfolio Investment Planning, Inc. (“PIP”), Jo- 
seph J. Weinrich (“Weinrich”), Frank Newcomer Ill 
(“Frank Newcomer’), F. Peter Newcomer, Frank 
K. Reilly (“Reilly”), John H. Berkshire Ill (“Berk- 
shire”), Kirby Deeter (“Deeter”), John J. Foster 
(“Foster”), and William P. Whitaker (“Whitaker”). 


In anticipation of the institution of these proceed- 
ings, all of the respondents have submitted offers 
of settlement which the Commission has deter- 
mined to accept. Without admitting or denying the 
findings contained herein, the respondents hereby 
consent to the entry of this Order. 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Section 9(b) of the Investment Compa- 
ny Act be and they are hereby instituted. 


The Commission's public official files disclose 
that: 


A. Heart of America Growth Fund, Inc. (‘‘the 
Fund’) located in Shawnee Mission, Kansas, has 
been registered with the Commission as an invest- 
ment company pursuant to Section 8 of the Invest- 
ment Company Act since October 16, 1969; and in 
February 1981 the Commission issued an order 
declaring that the Fund had ceased to be an in- 
vestment company. 


B. Services, located in Shawnee Mission, Kansas, 
has been registered with the Commission as an in- 
vestment adviser pursuant to Section 203(c) of the 
Investment Advisers Act of 1940 (“Investment Ad- 
visers Act’) since July 28, 1971; and on April 27, 
1981, Services filed with the Commission a Notice 
of Withdrawal From Registeration as an Invest- 
ment Adviser. 


C. Securities, located in Kansas City, Missouri, 
has been registered with the Commission as a 
broker-dealer pursuant to Section 15(b) of the Se- 
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curities Exchange Act of 1934 (‘Exchange Act”) 
since October 19, 1969. 


D. Butler has been registered with the Commis- 
sion as an investment adviser pursuant to Section 
203(c) of the Investment Advisers Act since March 
17, 1978. 


E. WZW, located in St. Louis, Missouri, and with a 
place of business in Shawnee Mission, Kansas, 
has been registered with the Commission as a 
broker-dealer pursuant to Section 15(b) of the Ex- 
change Act since December 19, 1970, and is a 
member of the National Association of Securities 
Dealers, Inc. 


F. Boyd has been registered with the Commission 
as an investment adviser pursuant to Section 
203(c) of the Investment Advisers Act since March 
5, 1979. 


G. Krebs has been registered with the Commis- 
sion as an investment adviser pursuant to Section 
203(c) of the Investment Advisers Act since June 
21, 1979. 


IV 
Findings 


On the basis of this Order for Proceedings and the 
offers of settlement, it is found that: 


A. Services acted as an investment adviser of the 
Fund from approximately April 1971 to in or about 
October 1980. 


B. PIP acted as an investment adviser of the Fund 
from approximately August 1, 1979 to on or about 
April 18, 1980. 


C. Securities acted as the principal underwriter of 
the Fund from approximately April 1971 to Sep- 
tember 1979. 


D. WZW acted as the principal underwriter of the 
Fund from approximately October 1979 to January 
1980. 


E. Butler was the president of Securities during all 
times relevant to these proceedings and was the 
president of Services from approximately August 
1979 to May 1980. Butler also was an officer of 
WZW while it acted as principal underwriter of the 
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Fund. 


F. Boyd is a co-owner of PIP and has been a di- 
rector of the Fund since October 1979. 


G. Krebs is a co-owner of PIP 


H. Weinrich is the president and a director of 
WZW and has been the president and a director of 
the Fund since August 1979. 


|. Frank Newcomer has been the treasurer of the 
Fund since 1973. 


J. F. Peter Newcomer has been a director of the 
Fund since 1976 and is an officer and director of 
services. 


K. Reilly has been a director of the Fund and an 
officer and director of Services during all times rel- 
evant to these proceedings. 


L. Berkshire, Deeter, Foster and Whitaker have 
been disinterested directors of the Fund during all 
times relevant to these proceedings. 


M. As required by Section 15(a) of the Investment 
Company Act, the terms of the advisory contract 
between the Fund and Services provided for its 
automatic termination in the event of assignment 
of the contract. On or about October 3, 1979, con- 
trol of Services was transferred to a partnership 
consisting of the principals of WZW, of which 
Weinrich is the president and a director. The 
transfer of control of Services constituted an as- 
signment under the Investment Cmpany Act which 
automatically terminated the contract. However, 
from on or about October 3, 1979, to October 24, 
1979, Services was permitted to serve and act as 
an investment adviser of the Fund pursuant to a 
contract which had not been approved by a majori- 
ty vote of the outstanding voting securities of the 
Fund as required by Section 15(a) of the Invest- 
ment Company Act. Furthermore, from in or about 
October 1979 to about April 1980, the Fund’s di- 
rectors permitted the Fund to enter into and per- 
form this contract which had not been approved by 
a majority vote of the Fund’s disinterested direc- 
tors as required by Section 15(c) of the Investment 
Company Act. Similarly, at various times during 
the period from on or about August 1, 1979, to on 
or about April 18, 1980, PIP was permitted to enter 
into advisory contracts with the Fund and served 
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and acted as an investment adviser of the Fund. 
These contracts did not contain the terms required 
by Section 15(a) of the Investment Company Act, 
were not approved by a majority vote of the Fund’s 
outstanding voting securities as required by Sec- 
tion 15(a) of the Investment Company Act and 
were not approved by a majority vote of the Fund’s 
disinterested directors. As a result: (1) Services 
and PIP wilfully violated and Services, Butler and 
Krebs wilfully aided and abetted violations of Sec- 
tion 15(a) of the Investment Company Act; and (2) 
Boyd, Weinrich, F. Peter Newcomer, Reilly, Berk- 
shire, Deeter, Foster and Whitaker wilfully aided 
and abetted violations of Sections 15(a) and 15(c) 
of the investment Company Act. 


N. In connection with the advisory contracts de- 
scribed in paragraph M above, the directors did 
not request and evaluate information reasonably 
necessary to evaluate their terms, as required by 
Section 15(c) of the Investment Company Act. 
Moreover, Services and PIP failed to furnish infor- 
mation reasonably necessary to evaluate the 
terms of these contracts, as required by Section 
15(c) of the Investment Company Act. As a result, 
Services, PIP, F. Peter Newcomer, Reilly, Berk- 
shire, Deeter, Foster and Whitaker wilfully vio- 
lated, and Boyd and Weinrich wilfully violated and 
wilfully aided and abetted violations of, Section 
15(c) of the Investment Company Act. In addition, 
Butler and Krebs wilfully aided and abetted viola- 
tions of Section 15(c) of the Investment Company 
Act. 


O. At various times from on or about October 3, 
1979, to on or about February 21, 1980, the Fund 
purchased securities of other registered invest- 
ment companies known as money market funds 
and as a result of such purchases, the Fund's in- 
vestments in such companies exceeded the 
amount permitted by Section 12(d)(1)(A) of the In- 
vestment Company Act. Also, as a consequence 
of such purchases, the Fund deviated from its fun- 
damental policies recited in its registration state- 
ment with respect to investments in such 
companies and became a non-diversified compa- 
ny without the approval of its shareholders in vio- 
lation of Section 13(a) of the Investment Company 
Act. As a result, Services, Butler, Weinrich, PIP, 
Boyd and Krebs wilfully aided and abetted viola- 
tions of Section 12(d)(1)(A) and 13(a) of the In- 
vestment Company Act. 


P. At various times from in or about April 1979 to 
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in or about January 1980, the net asset value of 
the Fund was incorrectly calculated. This resulted 
in Securities and WZW selling and redeeming the 
Fund's securities at prices other than prices based 
on the current net asset value per share as re- 
quired by Section 22(c) of the Investment Compa- 
ny Act and Rule 22c-1 thereunder. As a result, 
Securities and WZW wilfully violated and Butler, 
Weinrich and Frank Newcomer wilfully aided and 
abetted violations of Section 22(c) and Rule 22c-1 
thereunder. 


Q. From on or about August 1, 1979, to on or 
about April 18, 1980, PIP acted as an investment 
adviser to an investment company without being 
registered with the Commission as an investment 
adviser. As a result, PIP wilfully violated and Boyd 
and Krebs wilfully aided and abetted violations of 
Section 203(a) of the Investment Advisers Act. 


R. Services, from on or about July 31, 1979 and 
thereafter, failed to file as an amendment a com- 
plete Form ADV, as revised July 31, 1979, as re- 
quired by Section 204 of the Investment Advisers 
Act and Rule 204-1(a) thereunder and failed to 
maintain accurate and current records of security 
transactions in which services or any advisory rep- 
resentative had or acquired direct or beneficial 
ownership as required by Section 204 of the In- 
vestment Advisers Act and Rule 204—2(a) there- 
under. As a result, Services wilfully violated and 
Butler and Weinrich wilfully aided and abetted vio- 
lations of Section 204 of the Investment Advisers 
Act and Rules 204—1(a) and 204—2(a) thereunder. 
Additionally, Butler, from on or about July 31, 1979 
and thereafter, wilfully violated Section 204 of the 
Investment Advisers Act and Rule 204—-1(a) there- 
under in failing to file as an amendment a com- 
plete Form ADV, as revised July 31, 1979. 


V 
ORDER 


In view of the foregoing it is in the public interest to 
impose the sanctions specified in the offers of set- 
tlement. 


Accordingly, IT |S ORDERED that: 


A. Services be, and hereby is, prohibited from 
serving or acting as an investment adviser for a 
registered investment company or an affiliated 
person of such investment adviser, provided that, 
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after a period of one year from the date of this Or- 
der, Services may apply to the Commission to 
serve or act in any of the foregoing capacities 
upon a showing that it will be consistent with the 
public interest. 


B. Securities be, and hereby is, prohibited from 
serving or acting as a principal underwriter for a 
registered investment company or an affiliated 
person of such principal underwriter, provided 
that, after a period of one year from the date of 
this Order, Securities may apply to the Commis- 
sion to serve or act in any of the foregoing 
capacities upon a showing that it will be consistent 
with the public interest. 


C. Butler be, and hereby is, prohibited from 
serving or acting as an employee, officer, director, 
member of an advisory board, investment adviser 
or principal underwriter for a registered investment 
company or an affiliated person of such invest- 
ment adviser or principal underwriter, provided 
that, after a period of one year from the date of 
this Order, Butler may apply to the Commission to 
serve or act in any of the foregoing capacities 
upon a showing that it will be consistent with the 
public interest. 


D. WZW be, and hereby is, prohibited for twelve 
months from serving or acting as a principal un- 
derwriter for a registered investment company or 
an affiliated person of such principal underwriter. 


E. Boyd be, and hereby is, prohibited for twelve 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
adviser. 


F. Krebs be, and hereby is, prohibited for four 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
adviser. 


G. PIP: (1) be, and hereby is, prohibited for twelve 
months from serving or acting as an investment 
adviser for a registered investment company or an 
affiliated person of such investment adviser; and 
(2) comply with its undertaking to comply with the 
provisions of Section 203(a) of the Investment Ad- 
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visers Act should it again become an investment 
adviser as defined in Section 202(a)(11) of that 
Act. 


H. Weinrich be, and hereby is, prohibited for 
twelve months from serving or acting as an em- 
ployee, officer, director, member of an advisory 
board, investment adviser or principal underwriter 
for a registered investment company or an affili- 
ated person of such investment adviser or princi- 
pal underwriter. 


|. Frank Newcomer be, and hereby is, prohibited 
for twelve months from serving or acting as an em- 
ployee, officer, director, member of an advisory 
board, investment adviser or principal underwriter 
for a registered investment company or an affili- 
ated person of such investment adviser or princi- 
pal underwriter. 


J. F. Peter Newcomer be, and hereby is, prohib- 
ited for nine months from serving or acting as an 
employee, officer, director, member of an advisory 
board or investment adviser for a registered in- 
vestment company or an affiliated person of such 
investment adviser. 


K. Reilly be, and hereby is, prohibited for nine 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
adviser. 


L. Berkshire be, and hereby is, prohibited for six 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
adviser. 


M. Deeter be, and hereby is, prohibited for six 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
adviser. 


N. Foster be, and hereby is, prohibited for six 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
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adviser. 


O. Whitaker be, and hereby is, prohibited for six 
months from serving or acting as an employee, of- 
ficer, director, member of an advisory board or in- 
vestment adviser for a registered investment com- 
pany or an affiliated person of such investment 
adviser. 


The sanctions imposed in this Order on WZW, 
Boyd, Krebs, PIP, Weinrich, Frank Newcomer, F. 
Peter Newcomer, Reilly, Berkshire, Deeter, Foster 
and Whitaker shall become effective on the open- 
ing of business on the second Monday following 
the date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11976/October 6, 1981 


In the Matter of 


EATON VANCE TAX FREE CASH 
MANAGEMENT FUND 

24 Federal Street 

Boston, Massachusetts 02110 


(812-4919) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 and 22c-1 THEREUNDER 


Eaton Vance Tax Free Cash Management Fund 
(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, di- 
versified, management investment company, filed 
an application on July 15, 1981, and an amend- 
ment thereto on August 20, 1981, requesting an 
order of the Commission, pursuant to Section 6(c) 
of the Act, exempting Applicant from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-—1 thereunder, to the extent neces- 
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sary to permit Applicant to compute its net asset 
value per share, for the purposes of effecting 
sales and redemptions of its shares, using the 
amortized cost method of valuation. 


On September 2, 1981, a notice (Investment Com- 
pany Act Release No. 11928) was issued of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
Stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act ,that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith subject to the following conditions to 
which Applicant has consented: 


1. In supervising the operations of Applicant and 
delegating special responsibilities involving 
portfolio management to the investment adviser 
of Applicant, the board of trustees of Applicant 
undertakes—as a particular responsibility within 
the overall duty of care owed to its share- 
holders—to establish procedures reasonably 
designed, taking into account current market 
conditions and Applicant’s investment objective, 
to stabilize Applicant’s net asset value per 
share, computed for the purpose of distribution 
and redemption, at $1.00 per share. 


. Included within the procedures to be adopted by 
the board of trustees shall be the following: 


a) Review by the board of trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from Appli- 
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cant’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review. To fulfill this condition, 
Applicant intends to use actual quota- 
tions or estimates of market value re- 
flecting current market conditions cho- 
sen by the board of trustees in the 
exercise of its discretion to be appropri- 
ate indicators of value, which may in- 
clude, inter alia, (1) quotations or esti- 
mates of market value for individual 
portfolio instruments, or (2) values ob- 
tained from yield data relating to 
classes of money market instruments 
pubished by reputable sources. 


b) In the event such deviation from Ap- 
plicant’s $1.00 amortized cost price per 
share exceeds 12 of 1 percent, a re- 
quirement that the board of trustees will 
promptly consider what action, if any, 
should be initiated. 


c) If the board of trustees believes the 
extent of any deviation from Applicant's 
$1.00 amortized cost price per share 
may result in material dilution or other 
unfair results to investors or existing 
shareholders, it shall take such action 
as it deems appropriate to eliminate or 
to reduce to the extent reasonably prac- 
ticable such dilution or unfair results, 
which may include: selling portfolio in- 
struments prior to maturity to realize 
capital gains or losses or to shorten Ap- 
plicant’s average portfolio maturity; 
withholding dividends, redemption of 
shares in kind; or utilizing a net asset 
value per share as determined by using 
available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objec- 
tive of maintaining a stable net asset value per 
share; provided, however, that Applicant will not 
(a) purchase any instrument with a remaining 
maturity of greater than one year or (b) maintain 
a dollar-weighted average portfolio maturity 
which exceeds 120 days. If the disposition of a 
portfolio instrument should result in a dollar- 
weighted average portfolio maturity in excess of 
120 days, Applicant will invest its available cash 
in such a manner as to reduce such average 
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maturity to 120 days or less as soon as reason- 
ably practicable. 


. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a 
written copy of the procedures (and any modifi- 
cations thereto) described in paragraph 1 
above, and Applicant will record, maintain, and 
preserve for a period of not less than six years 
(the first two years in an easily accessible 
place) a written record of the board of trustees’ 
considerations and actions taken in connection 
with the discharge of its responsibilities, as set 
forth above, to be included in the minutes of the 
board of trustees’ meetings. The documents 
preserved pursuant to this condition shall be 
subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if 
such documents were records required to be 
maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


. Applicant will limit its portfolio investments, 
including repurchase agreements, to those 
United States dollar-denominated instruments 
which its board of trustees determines present 
minimal credit risks, and which are of “high 


quality” as determined by any major rating serv- 
ice, or in the case of any instrument that is not 
rated, of comparable quality as determined by 
its board of trustees. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to paragraph 
2(c) above was taken during the preceeding fis- 
cal quarter and, if any such action was taken, 
will describe the nature and circumstances of 
such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11977/October 6, 1981 


In the Matter of 


FIDUCIARY MONEY MARKET TRUST 
421 Seventh Avenue 
Pittsburgh, PA. 15219 


(811-3124) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


Fiduciary Money Market Trust (‘Applicant’), an 
open-end, diversified, management investment 
company which is registered under the Investment 
Company Act of 1940 (“Act”) filed an application 
on July 15, 1981, requesting an order of the Com- 
mission pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an in- 
vestment company as defined by the Act. 


On September 2, 1981, a notice was issued (In- 
vestment Company Act Release No. 11927) of the 
filing of said application. The notice gave interest- 
ed persons an opportunity to request a hearing 
and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act of Fiduciary 
Money Market Trust shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11978/October 6, 1981 


In the Matter of 


THRIFT INSTITUTION SHORT-TERM 
LIQUIDITY FUND, INC. 

55 Water Street 

New York, NY 10041 


(812-4839) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


The Thrift Institution Short-Term Liquidity Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (‘Act’) as an open-end, 
non-diversified, management investment compa- 
ny, filed an application on March 12, 1981, and 
amendments thereto on May 12, 1981, and August 
20, 1981, requesting an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting Ap- 
plicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a—4 and 22c-—1 thereunder, to 
the extent necessary to permit the Applicant to use 
the amortized cost method of valuation for the pur- 
pose of pricing its shares for sale, repurchase and 
redemption. 


On September 3, 1981, a notice (Investment Com- 
pany Act Release No. 11929) was issued of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1. thereunder, to the extent re- 
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quested, be, and hereby is, granted, effective 
forthwith subject to those conditions to which Ap- 
plicant has consented and which are set forth in 
Investment Company Act Release No. 11929. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11979/October 7, 1981 


In the Matter of 
BANK OF SCOTLAND 


So 

Peter V. Darrow, Esq 
Shearman & Sterling 
53 Wall Street 

New York, NY 10005 


812-4913) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT EX- 
EMPTING APPLICANT FROM ALL PROVISIONS 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Bank of Scotland 
(“Applicant”) filed an application on July 2, 1981, 
and an amendment thereto on September 14, 
1981, for an Order of the Commission pursuant to 
Section 6(c) of the Investment Company Act of 
1940 (‘Act’) exempting the Applicant from all pro- 
visions of the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it was incorporated by Act of 
the Scottish Parliament in 1695 and was Scot- 
land’s first bank. Applicant states further that it is 
the eighth largest bank in the United Kingdom and 
ranks as number 185 in the World Banking 
League, as of February 29, 1980. 
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Applicant states that it provides banking services 
such as deposit accounts, savings accounts, loans 
and overdrafts to the personal and commercial 
sectors, as well as term lending, term deposits and 
the issue of sterling certificates of deposit, curren- 
cy loans, installment finance, budget accounts, in- 
surance brokerage, computer bureau service, in- 
vestment management, travelers checks, executor 
and trustee taxation services. Applicant states that 
it also has an oil division that organizes and partic- 
ipates in energy-related financings, on both a di- 
rect and project basis, and an International Divi- 
sion. The application states that Applicant 
presently has representative offices in Houston, 
Los Angeles, Moscow and full branch offices in 
New York and Hong Kong. 


Applicant states that it has two principal subsidiar- 
ies, The British Linen Bank Limited and North 
West Securities Limited. The application states 
that The British Linen Bank is the largest United 
Kingdom merchant bank outside the City of 
London, and that it acts as financial adviser to cor- 
porate entities and individuals and undertakes in- 
vestment and other merchant banking activities. In 
addition, The British Linen Bank engages in the 
business of banking and the provision of a range 
of services, including the acceptance of deposits 
at call or for any of a wide range of terms, loans in 
sterling or in currency, either on current account or 
for short or medium term, leasing, and acceptance 
credit facilities. 


Applicant states that North West Securities Limit- 
ed and its subsidiaries, Industrial Bank of Scotland 
Limited and IBOS Finance Limited, market a wide 
range of personal finance and banking services 
and are also substantial providers of leasing and 
loan facilities to industry, commerce and agricul- 
ture. The application states that IBOS Finance 
Limited specializes in leasing and loan facilities for 
major public limited companies, nationalized in- 
dustries and local authorities. 


Applicant further states that it also acts as execu- 
tor and trustee under wills, attends to the adminis- 
tration of interstate estates and acts as trustee of 
various trusts whose assets have a market value 
of approximately 27,000,000 pounds sterling as of 
April 5, 1980. 


The Application states that preliminary approval 
has been granted by the Comptroller of the Cur- 
rency to Applicant's application to establish a 
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branch in the United States. 


At February 28, 1981, the Bank had total assets of 
approximately $7.92 billion, (using an exchange 
rate of $2.22 per pound sterling), of which approxi- 
mately $6 billion, or 76%, consisted of loans and 
overdrafts and money at call and short notice. At 
that date, total liabilities equalled approximately 
$7.4 billion, of which $6.9 billion, or 93%, 
consisted of demand deposits, time deposits and 
other accounts. Further, on February 28, 1981, ap- 
proximately 15% of loans made by the bank had 
been extended to non-United Kingdom individuals 
or entities with the remainder extended to United 
Kingdom individuals or entities. 


The operating income of the Bank is derived prin- 
cipally from interest on loans, overdrafts and mon- 
ey at call and short notice. For the financial year 
ended February 28, 1981, the income from such 
sources accounted for approximately 85% of the 
bank’s total operating income. 


Like all major European and other non-United 
States banks, the Bank engages in various types 
of investment banking activities outside the United 
States. In the case of the Bank, these activities 
consist principally of underwriting governmental, 
quasi-governmental and corporate issues in the 
Euro-securities of other markets, as well as acting 
as financial adviser to corporate entities. These in- 
vestment banking activities are together a very 
small part of the Bank’s business, accounting in 
the fiscal year ended February 28, 1981, for .1% 
of the Bank’s total revenues. 


On February 28, 1981, the Bank had 32.4 million 
common shares issued and outstanding. As of that 
date, only two shareholders, Barclays Bank Limit- 
ed and Kuwait Investment Office, held more than 
5% of the bank’s outstanding common shares. At 
that date such shareholders held 34.8% and 7.9% 
of the Bank’s outstanding common shares, re- 
spectively. 


Applicant represents that it is subject to broad su- 
pervision by the Bank of England, which is the 
central bank of the United Kingdom, and by H.M. 
Treasury. The application indicates that principal 
regulation relates to licensing, capital ratios, li- 
quidity and reserve requirements. In addition, Ap- 
plicant represents that it must file regular, detailed 
reports and periodic statistical returns prescribed 
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by the Bank of England. 


As a foreign bank having a branch in the United 
States, Applicant states that it is also subject, pur- 
suant to the International Banking Act of 1978, to 
certain provisions of the Bank Holding Company 
Act. 


Applicant proposes to issue and sell prime quality 
commercial paper notes in bearer form and de- 
nominated in United States dollars to a registered 
United States securities dealer who will then 
reoffer the notes in minimum denominations of 
$100,000 or more to institutional investors, entities 
and individuals in the United States who normally 
purchase commercial paper. The notes will not be 
advertised or otherwise offered for sale to the gen- 
eral public. Applicant represents that it does not 
intend to sell the notes in the United States in ex- 
cess of an aggregate principal amount of $100 mil- 
lion outstanding at any one time. Applicant states 
that the purpose for making the proposed offering 
of the notes is to provide an additional source of 
supply of United States dollars to supplement dol- 
lars currently obtained in the Eurodollar market. 


The application states that the notes will rank pari 
passu among themselves and equally with other 
unsecured indebtedness (including deposit liabili- 
ties) of Applicant and ahead of its share capital. 
Applicant plans to sell the notes without registra- 
tion under the Securities Act of 1933 (‘‘Securities 
Act’), in reliance upon an opinion of its United 
States counsel that the offering will qualify for the 
exemption from the registration requirements of 
the Securities Act provided for certain short-term 
commercial paper by Section 3(a)(3) thereof. 


Applicant does not request Commission review or 
approval of such opinion letter and the Commis- 
sion expresses no opinion as to the availability of 
any such exemption. Applicant further represents 
that the proposed issue of securities shall have re- 
ceived, prior to issuance, one of the three highest 
investment grade ratings from at least one nation- 
ally recognized statistical rating organization, and 
that its United States counsel shall have certified 
that such rating has been received. 


Applicant undertakes to ensure that the dealer will 
provide each offeree who has indicated an interest 
in the notes, prior to any sale of notes to such 
offeree, with a memorandum describing Appli- 
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cant’s business and containing Applicant’s most 
recent publicly available annual financial state- 
ments (including a balance sheet, profit and loss 
statement and notes thereto) audited in accord- 
ance with United Kingdom accounting principles 
and its most recent publicly available unaudited 
semi-annual balance sheet and summary profit 
and loss statement. Such memorandum will de- 
scribe the material differences between United 
Kingdom accounting principles applicable to 
United Kingdom banks and “generally accepted 
accounting principles” applicable to United States 
commercial banks. Applicant represents that such 
memorandum will be at least as comprehensive as 
those customarily used in offering commercial pa- 
per in the United States and that it will be updated 
periodically to reflect material changes in Appli- 
cant’s business and financial condition. Applicant 
consents to having any order granting the relief re- 
quested under Section 6(c) of the Act expressly 
conditioned upon its compliance with its undertak- 
ing regarding disclosure documents. Applicant 
represents that any future offering of its securities 
in the United States will be made on the basis of 
disclosure documents at least as comprehensive 
as those used in the presently proposed offering. 
Applicant further represents that such disclosure 
documents will be provided to offerees prior to the 
sales of such securities. 


Applicant represents that it will appoint a bank in 
the United States or the Commission to accept 
service of process in any action based on the 
notes and instituted in any state or federal court by 
the holder of any of its notes. Applicant further 
represents that it will expressly accept the jurisdic- 
tion of any state or federal court in the City and 
State of New York with respect to any such action. 
Applicant states that both its appointment of an 
authorized agent for service of process and its 
consent to jurisdiction will be irrevocable until all 
amounts due and to become due with respect to 
the notes have been paid by Applicant. Applicant 
similarly represents that it will consent to jurisdic- 
tion and will appoint an agent for service of proc- 
ess in suits arising from any other offerings of se- 
curities that it may make in the United States, 
which may include debt securities but not shares 
of its capital stock. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
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classes of persons, securities, or transactions, 
from any provision or provisions of the Act, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant requests an order pursuant to Section 
6(c) of the Act exempting it from all provisions of 
the Act. Applicant states that, among other things, 
compliance by it with a number of substantive pro- 
visions of the Act would, as a practical matter, 
conflict with its operation as a bank and that Appli- 
cant would thus be effectively precluded from sell- 
ing securities in the United States if it were re- 
quired to register as an investment company and 
comply with such provisions of the Act. Applicant 
further submits that an exemptive order pursuant 
to Section 6(c) of the Act would benefit institution- 
al and other sophisticated investors in the United 
States because they would otherwise be pre- 
cluded from purchasing Applicant's commercial 
paper notes. Moreover, the application contends 
that because of the development of the large 
Euro-dollar market, the major foreign banks which 
deal in the market need a source of United States 
dollars in case of a disruption of the market. As a 
closely regulated banking entity, Applicant also 
states that it is different from the type of institution 
that Congress intended the Act to regulate. It is 
asserted that the particular abuses against which 
the Act is directed are not present in Applicant's 
case. Applicant asserts that granting an exemptive 
order pursuand to Section 6(c) of the Act would be 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant also represents that the granting of 
the requested order will not give Applicant an ad- 
vantage over domestic banks in the issuance of 
commercial paper in the manner described in the 
application. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 3, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
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rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0—5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11980/October 7, 1981 


In the Matter of 


THE RESERVE FUND, INC. 
810 Seventh Avenue 
New York, NY 10019 


(812-4960) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-—1 THEREUNDER 


NOTICE IS HEREBY GIVEN that The Reserve 
Fund, Inc. (“Applicant”), which is registered under 
the Investment Company Act of 1940 (“Act’’) as an 
open-end, non-diversified, management invest- 
ment company, filed an application on August 24, 
1981, requesting an order of the Commission pur- 
suant to Section 6(c) of the Act exempting Appli- 
cant from the provisions of Section 2(a)(41) of the 
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Act and Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to compute 
the net asset value per share of its Government 
Portfolio using the amortized cost method of 
valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which is summarized below. 


Applicant states that it was organized in 1970 un- 
der the laws of the State of Maryland. Applicant 
states that it is a “money market fund,” designed 
to offer corporations, fiduciaries, other institutions 
and individuals a means to invest in a profession- 
ally managed portfolio of money market instru- 
ments with the objective of obtaining as high a lev- 
el of current income as is consistent with 
preservation of capital and liquidity. 


Applicant states that it intends to submit for share- 
holder approval proposed amendments to its arti- 
cles of incorporation and proposed restatements 
of its investment objective and its fundamental pol- 
icies, designed to permit it to operate as a “series 
company.” If such proposals are approved, Appli- 
cant states that it intends to create and offer to the 
public a new class of stock, representing a new 
portfolio, to be designated the “Government Port- 
folio” and to redesignate its existing portfolio the 
“Combined Portfolio.” The Government Portfolio 
will invest exclusively in marketable obligations is- 
sued or guaranteed as to principal and interest by 
the United States Government or its agencies; 
deposit-type obligations, acceptances and letters 
of credit of United States banks (including foreign 
branches of such banks) and savings and loan as- 
sociations which are members of the Federal De- 
posit Insurance Corporation; and instruments fully 
secured or collateralized by (such as repurchase 
agreements), or rights to acquire, such obliga- 
tions. 


According to the application, Applicant is not au- 
thorized to invest in commercial paper, but may 
buy notes guaranteed by letters of credit of such 
banks or by the United States Government or its 
agencies. 


Applicant states that it holds no security maturing 
in more than one year and that it has undertaken 
to maintain a dollar-weighted average portfolio 
maturity of less than 120 days. Reserve Manage- 
ment Company serves as investment manager to 
Applicant. 
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As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an or- 
der to purchase or to sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purpose of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-—4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a “money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the provisions 
of the Act. 
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On October 30, 1980, the Commission issued an 
order (Investment Company Act Release No. 
11416) exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit it to use the amortized cost valuation method 
for purposes of valuing the securities held in the 
portfolio of its initial series. 


Applicant requests an order of the Commission 
amending its prior order by further exempting it 
from Section 2(a)(41) of the Act and Rules 2a-—4 
and 22c-1 thereunder to permit it to use the amor- 
tized cost method of valuing the securities held in 
the Government Portfolio. In support of the relief 
requested, Applicant represents that use of the 
amortized cost method of valuing the instruments 
held in the Government Portfolio will benefit share- 
holders by enabling Applicant to maintain a $1.00 
per share purchase and redemption price with re- 
spect to the Government Portfolio in a manner 
consistent with that permitted with respect to Ap- 
plicant’s existing portfolio. 


Applicant has agreed that the following conditions 
may be contained in any order of the Commission 
granting the exemptive relief requested: 


1. In supervising Applicant's operations 
and delegating special responsibilities 
involving portfolio management to Appli- 
cant’s investment adviser, the board of 
directors of Applicant undertakes—as a 
particular responsibility within the over- 
all duty of care owed to its share- 
holders—to establish procedures rea- 
sonably designed, taking into account 
current market conditions and Appli- 
cant’s investment objectives, to stabilize 
Applicant’s net asset value per share, 
as computed for the purpose of distribu- 
tion, redemption and repurchase, at 
$1.00 per share. 


2. Included within the procedures to be 
adopted by the board of directors of the 
Applicant shall be the following: 


a) Review by the board of directors, 
as it deems appropriate and at such 
intervals as are reasonable in light of 
current market conditions, to deter- 
mine the extent of deviation, if any, of 
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the net asset value per share as de- 
termined by using available market 
quotations from the $1.00 amortized 
cost price per share, and the mainte- 
nance of records of such review.' 


b) In the event such deviation from 
the $1.00 amortized cost price per 
share exceeds 12 of 1 percent, a re- 
quirement that the board of directors 
will promptly consider what action, if 
any, should be initiated by it. 


c) Where the board of directors be- 
lieves the extent of any deviation from 
the $1.00 amortized cost price per 
share may result in material dilution 
or other unfair results to investors or 
existing shareholders, it shall take 
such action as it deems appropriate 
to eliminate or to reduce to the extent 
reasonably practicable such dilution 
or unfair results, which may include: 
redeeming shares in kind; selling 
portfolio instruments prior to maturity 
to realize capital gains or losses, or to 
shorten the average maturity of port- 
folio instruments; withholding divi- 
dends; or utilizing a net asset value 
per share as determined by using 
available market quotations. 


3. As to each Portfolio, Applicant will 
maintain a dollar-weighted average 
portfolio maturity appropriate to its ob- 
jective of maintaining a stable net asset 
value per share; provided, however, 
that Applicant will not (a) purchase any 
instrument with a remaining maturity of 
greater than one year (unless subject to 
a repurchase agreement with a maturity 
of one year or less), or (b) maintain as 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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to a Portfolio a dollar-weighted average 
portfolio maturity which exceeds 120 
days. If disposition of an instrument 
held in a Portfolio results in such aver- 
age maturity exceeding 120 days, Appli- 
cant will invest the available cash of the 
Portfolio in such a manner as to reduce 
its average maturity to 120 days.? 


4. Applicant will record, maintain and 
preserve permanently in an easily ac- 
cessible place a written copy of the pro- 
cedures (and any modifications thereto) 
described in paragraph 1 above, and 
will record, maintain and preserve for a 
period of not less than six years (the 
first two years in an easily accessible 
place) a written record of its board of di- 
rectors’ considerations and actions 
taken in connection with the discharge 
of their responsibilities, as set forth 
above, to be included in the minutes of 
the boards of directors’ meetings. The 
documents preserved pursuant to this 
condition shall be subject to inspection 
by the Commission in accordance with 
Section 31(b) of the Act, as if such doc- 
uments were records required to be 
maintained pursuant to rules adopted 
under Section 31(a) of the Act. 


5. Applicant will limit its portfolio invest- 
ments, including repurchase agree- 
ments, to those United States dollar- 
denominated instruments which its 
board of directors determines present 
minimal credit risks, and which are of 
“high quality” as determined by any ma- 
jor rating service or, in the case of any 
instrument that is not rated, of compara- 
ble quality as determined by its board of 
directors. 


6. Applicant will include in each of its 
quarterly reports as an attachment to 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reason- 
ably practicable. 
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Form N-1Q, a statement as to whether 
any action pursuant to paragraph 2(c) 
above was taken during the preceding 
fiscal quarter and, if any such action 
was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 3, 1981, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D. C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the aplication herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission's own motion. Per- 
sons who request a hearing, or advise as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11981/October 7, 1981 


In the Matter of 


STATE MUTUAL SECURITIES, INC. 
and 
STATE MUTUAL LIFE ASSURANCE COMPANY 
OF AMERICA 
440 Lincoln Street 
Worcester, Massachusetts 01605 


(812-4912) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTIONS 6(c) AND 
17(d) OF THE ACT, AND RULE 17d-1 THERE- 
UNDER, PERMITTING ACQUISITION OF CER- 
TAIN NOTES, AND PURSUANT TO SECTION 
17(b) OF THE ACT EXEMPTING SALE OF 
NOTES FROM THE PROVISIONS OF SECTION 
17(a) 


NOTICE IS HEREBY GIVEN that State Mutual Se- 
curities, Inc. (“Fund”), a registered, closed-end, 
diversified investment company, and its invest- 
ment adviser, State Mutual Life Assurance Com- 
pany of America (“Insurance Company’), a mutual 
life assurance company organized under the laws 
of Massachusetts (the Fund and the Insurance 
Company are together referred to hereinafter as 
“Applicants”), filed an application on July 1, 1981, 
and amendments thereto on August 17, 1981 and 
September 26, 1981, for an order pursuant to Sec- 
tions 6(c) and 17(d) of the Act, and Rule 17d-1 
thereunder, permitting the joint acquisition by the 
Insurance Company and the Fund of 18 2% 
Equipment Trust Loan Certificates of United Air 
Lines, Inc. (“United”) ("18 %% Note’), and pursu- 
ant to Section 17(b) of the Act, exempting from the 
provisions of Section 17(a) of the Act the proposed 
sale by the insurance Company to the Fund of 
$500,000 in principal amount of the 18 %2% Note, 
plus accrued interest. 


Applicants state that on July 8, 1981, the Commis- 
sion issued an order (Investment Company Act 
Release No. 11852), amending a prior order of the 
Commission (investment Company Act Release 
No. 7665, February 12, 1973) pursuant to which 
Applicants had been permitted, without the neces- 
sity of prior approval by the Commission, to make 
concurrent investments in securities purchased at 
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direct placement. It is stated that the previous or- 
der had been made subject to certain conditions, 
one of which had required, as pertinent hereto, 
that purchases at direct placement of securities 
which would be consistent with the investment pol- 
icies of the Fund be shared equally by Applicants. 
The previous order did not require this equal par- 
ticipation in connection with the purchase of long- 
term debt obligations or preferred stock without 
equity participation, and in cases in which Appli- 
cants wished to share in the acquisition of securi- 
ties of this type, it was necessary to file an appli- 
cation for an order of the Commission specifically 
permitting such acquisitions. 


The amended order applies to Applicants’ pur- 
chases at direct placement of both securities hav- 
ing equity features and those without equity partic- 
ipation. The amended order is subject to certain 
conditions, including, as pertinent hereto, the fol- 
lowing: (1) that the Fund be offered the opportuni- 
ty to purchase an equivalent amount of any securi- 
ty which the Insurance Company is prepared to 
purchase at direct placement, the Fund having dis- 
cretion to purchase none of such securities or to 
purchase an amount up to the entire amount of 
such securities; (2) that without further order of the 
Commission, Applicants may participate in the 
purchase of securities at direct placement on an 
equal basis and on identical terms; (3) that in 
cases where the Fund decides to participate with 
the Insurance Company in a direct placement on 
other than an equal basis, an application for an ex- 
emption be filed with the Commission pursuant to 
Section 17(d) of the Act and Rule 17d—1 thereun- 
der; and (4) that any decision by the Fund not to 
participate in a direct placement offered to it by the 
Insurance Company be approved by the Fund’s 
board of directors, including a majority of the disin- 
terested directors of the Fund. 


Applicants state that on April 21, 1981, the Insur- 
ance Company agreed to purchase up to 
$2,500,000 principal amount of a 16%% Equip- 
ment Trust Loan Certificate of United due in fifteen 
years at par (“16%% Note”). Applicants represent 
that because of the potential fluctuation of interest 
rates between the time of commitment to purchase 
the 16%% Note and the closing date, the Insur- 
ance Company did not recommend that the Fund 
participate in the acquisition of this security. Ac- 
cordingly, it is stated, the board of directors of the 
Fund, including a majority of the Fund’s disinter- 
ested directors, voted to decline the opportunity to 
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participate in the purchase of the 16%% Note. 


Applicants state that on May 19, 1981, the Insur- 
ance Company made a commitment to purchase 
up to $1,000,000 principal amount of the 18%2% 
Note, the closing for such purchase to take place 
three days thereafter, on May 22, 1981. Applicants 
state that while the Insurance Company regarded 
the 18 %2% Note—a long-term debt obligation with- 
out equity participation—as an attractive invest- 
ment for the Fund, the Insurance Company was 
unable, due to the fact that the closing occurred 
within such a brief period of time after the date of 
commitment, to offer a participation in the 18%2% 
Note to the Fund. Applicants note that all such 
purchases in private placements made by the 
Fund must be approved by the Fund’s board of di- 
rectors, which meets on a quarterly basis and 
which had convened most recently prior to May 
19, 1981 (the date of the Insurance Company’s 
commitment to purchase the 182% Note), on 
May 8, 1981. Applicants state that the next regu- 
larly scheduled meeting of the Fund’s board was 
to be held on August 14, 1981. Thus, it is indi- 
cated, it would not have been possible to have ob- 
tained the approval of the Fund’s board of direc- 
tors in advance of the acquisition of the 18%2% 
Note at a regularly scheduled meeting. 


It is further stated that, although the board of di- 
rectors of the Fund is also authorized to act by 
mail, all such action undertaken by mail must re- 
ceive the consent of all nine directors. Thus, Appli- 
cants state, in order for the Fund to have obtained 
the requisite approval of the proposed acquisition 
by mail, the necessary consents wouid have to 
have been mailed to the directors, and each direc- 
tor would have to have given his consent and re- 
turned it to the Fund, all in the period of three 
days, from May 19, to May 22, 1981. 


Applicants note, further, that in addition to the 
consent of the directors of the Fund, Commission 
approval would have been needed in advance of 
any action taken by Applicants in connection with 
the acquisition. Applicants represent that on 
May 19, 1981, the conclusion was therefore 
reached that it would not be possible to obtain all 
of the necessary consents and Commission ap- 
proval to permit Applicants to participate jointly in 
the acquisition of the 18%2% Note. Accordingly, it 
is stated, it was decided that the Insurance Com- 
pany would proceed with the purchase of the 
18%2% Note, and subsequent to such purchase, 
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request by mail the consent of the Fund’s directors 
to the proposed acquisition, and upon receiving 
such consent, apply for Commission approval of 
the proposed transaction. 


Applicants represent that as of June 15, 1981, the 
board of directors of the Fund, including all of the 
disinterested directors, approved the purchase by 
the Fund from the Insurance Company of 
$500,000 principal amount of the 18 %2% Note plus 
accrued interest. This approval was given subject 
to the condition that the Commission issue an or- 
der permitting the acquisition pursuant to Sections 
6(c), 17(b) and 17(d) of the Act, and Rule 17d-1 
thereunder, and that upon the issuance of such or- 
der, the Fund’s board of directors approve and 
thereby reaffirm their earlier approval of the pro- 
posed acquisition. 


Thus, it is represented that the Insurance Compa- 
ny is prepared, subject to the issuance of the 
Commission order sought herein, and to the ap- 
proval given subsequent to the issuance thereof 
by the board of directors of the Fund, to sell to the 
Fund $500,000 principal amount of the 18%2% 
Note at a price equal to the cost of the security to 
the Insurance Company, plus accrued interest. 


As the investment adviser to the Fund, the Insur- 
ance Company is an affiliated person of the Fund 
within the meaning of Section 2(a)(3) of the Act, 
subparagraph (E) of which includes within the defi- 
nition of affiliated person any investment adviser 
of an investment company. Section 17(a) of the 
Act, in pertinent part, provides that it shall be un- 
lawful for any affiliated person of a registered in- 
vestment company knowingly to sell to such regis- 
tered company any security or other property. 
Section 17(b) of the Act provides that the Commis- 
sion, upon application, shall exempt a proposed 
transaction from the provisions of Section 17(a) if 
evidence establishes that the terms of the pro- 
posed transaction, including the consideration to 
be paid or received, are reasonable and fair and 
do not involve overreaching on the part of any per- 
son concerned, and that the proposed transaction 
is consistent with the policy of each registered in- 
vestment company involved and with the general 
purposes of the Act. 


In support of the order requested pursuant to Sec- 
tion 17(b) of the Act, Applicants submit that (1) the 
terms of the proposed sale are reasonable and fair 
and do not involve overreaching on the part of ei- 
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ther Applicant, since the consideration to be paid 
by the Fund for its portion of the 18%2% Note 
would be equal to the price paid by Insurance 
Company, plus accrued interest; (2) the proposed 
transaction is consistent with the policy of the 
Fund as recited in its registration statements; and 
(3) the proposed transaction is consistent with the 
general purposes of the Act. Applicants assert, 
therefore, that the order herein requested can 
properly include, pursuant to the terms of Section 
17(b) of the Act, an exemption from the prohibi- 
tions of Section 17(a) of the Act to permit the pro- 
posed transfer by the Insurance Company to the 
Fund of $500,000 of principal amount of the 
18 %% Note, plus interest which will have accrued 
thereon to the date of sale. 


Section 17(d) of the Act and Rule 17d-1 taken to- 
gether provide, in pertinent part, that it shall be un- 
lawful for any affiliated person of a registered in- 
vestment company, acting as principal, to 
participate in, or effect any transaction in connec- 
tion with any joint enterprise or other joint arrange- 
ment in which any such registered company is a 
participant unless an application relating thereto 
has been granted by an order of the Commission. 
In passing upon such an application, the Commis- 
sion will consider whether the participation of such 
registered company in such joint enterprise on the 
basis proposed is consistent with the provisions, 
policies and purposes of the Act, and the extent to 
which such participation is on a basis different 
from, or less advantageous than, that of other par- 
ticipants. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or of the rules or 
regulations thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. Because the 
order requested herein was applied for subse- 
quent to the Insurance Company’s purchase of the 
18%% Note, Applicants have incorporated in the 
application the provisions of Section 6(c) as 
grounds for the requested exemption to permit the 
Insurance Company and the Fund to participate 
jointly in the acquisition of the 18 %% Note. 
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In support of the request for exemption to permit 
such acquisition, Applicants state that in the judg- 
ment of the Insurance Company, the 181% Note 
would be an attractive investment for the Fund. In 
this regard, Applicants note that (1) United has 
demonstrated a reasonable long-term record of 
profitability; and (2) as of June 19, 1981, the inter- 
est rate applicable to the 182% Note was attrac- 
tive in view of the current yield on the Fund’s port- 
folio. Therefore, Applicants assert that it would be 
disadvantageous to the Fund if it were not 
permitted to participate in the acquisition of the 
18%% Note. Applicants further state that the In- 
surance Company’s interest in the 16%% Note 
has had no effect on its opinion that the 181%2% 
Note is an attractive investment for both the Insur- 
ance Company and the Fund. Applicants conclude 
that to extend to the Fund the opportunity to invest 
in the 18%% Note would be consistent with the 
provisions, policies and purposes of the Act. 


Applicants have undertaken to consummate the 
proposed transaction within 21 days of the date of 
the order requested herein. Applicants represent 
that upon the issuance of such order, the board of 
directors of the Fund, including the Fund’s disin- 
terested directors, will decide whether or not to 
reapprove the proposed purchase by the Fund of 
the 18%% Note at the price paid by the Insurance 
Company, plus accrued interest. Applicants state 
that such approval will be sought by mail. Appli- 
cants have agreed further that: (1) the Fund’s 
board of directors will not reapprove the proposed 
purchase if at the time the transaction is under 
consideration by the board, it does not appear that 
the 18%% Note is the most attractive investment 
for the Fund, taking into account all pertinent crite- 
ria, including prevailing interest rates, degree of 
risk, and length of maturity pertaining to similar se- 
curities, (2) within 15 days after the closing of the 
proposed purchase by the Fund, Applicants will 
file with the Commission a copy of all records with 
respect to the transaction and the subject note re- 
quired to be kept pursuant to Rule 31b-10 and 
Rule 31b-11 promulgated under the Act, and (3) if 
the order requested herein is not received, the In- 
surance Company will retain for investment the 
entire principal amount of the 18 72% Note. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 2, 1981, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application accom- 
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panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 


/ 
‘“ Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 779/October 6, 1981 


Admin. Proc. File No. 3—5788 
In the Matter of 


DON A. LONG 
Fort Worth, Texas 


OPINION OF THE COMMISSION 
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INVESTMENT ADVISER PROCEEDINGS 
Grounds for Remedial Action 
Fraud 
Sale of Unregistered Securities 


Failure to Comply with Recordkeeping 
and Reporting Requirements 


Injunction 


Where principal officer of registered investment 
adviser engaged in fraudulent activities, sold 
unregistered securities, failed to comply with 
recordkeeping and reporting requirements, and 
was subject to an injunction, he/d, in the public in- 
terest to bar officer from association with any in- 
vestment adviser. 


APPEARANCES: 


Paul F. Leonard, Thomas H. Monahan, Dennis R. 
Surprenant, Steven M. Steingard, and Hope C. 
LeFeber, for the Commission’s Division of En- 
forcement. 


In these proceedings under the Investment Advis- 
ers Act, our Division of Enforcement appeals from 
the initial decision of an administrative law judge 
with respect to Don A. Long.' During the relevant 
period, Long was chairman of the board, chief ex- 
ecutive officer, and secretary of Galaxy Invest- 
ment Advisory Service, Inc., then a registered in- 
vestment adviser.? 


The law judge found that Long violated registra- 
tion, recordkeeping and reporting provisions of the 
securities acts, and antifraud provisions of the Ad- 
visers Act. He also found that Long had been en- 





'Long did not appeal or otherwise participate in 
the review proceedings before us. 


2Galaxy’s investment adviser registration was re- 
voked pursuant to its consent. Galaxy Investment 
Advisory Service, Inc., Investment Advisers Act 
Release No. 685 (July 5, 1979), 17 SEC Docket 
1217. 
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.) ices. 


joined from violating various provisions of those 
acts, and concluded that Long should be barred 
from association with any investment adviser with 
the proviso that, after 12 months, he could apply to 
become so associated, upon a satisfactory show- 
ing of adequate supervision. 


The Division excepts to the law judge’s conclusion 
that Long did not violate antifraud provisions of the 
Securities Act and the Securities Exchange Act. In 
addition, it seeks to increase the sanction imposed 
on Long to an unconditional bar.* 


The findings and conclusions of the administrative 
law judge that are uncontested may be summa- 
rized as follows. 


Galaxy was organized in 1972, and became regis- 
tered as an investment adviser in 1973. In 1975, 
Long caused Galaxy to enter into a partnership 
with Main Line Consulting (‘Consulting’), a firm 
principally engaged in selling insurance, for the 
purpose of promoting Galaxy’s advisory services. 
The partnership adopted the name “Main Line In- 
vestments” (“MLI’), and Long assumed complete 
responsibility for the management of its affairs. 
Pending further agreement of the partners, he was 
awarded all of MLI’s income for his services.* 


MLI acted as investment adviser to a number of 
Long’s individual clients, and to three investment 
“clubs” organized by Long; Main Line Growth In- 
vestment Club (‘“‘Growth Club’’), Main Line 
Municipal Bond Club (“Bond Club”) and Main Line 
Savings Club (“Savings Club’). Long selected 
each club’s officers, but they made no investment 
decisions and merely signed checks as directed 
by Long. Each club had its own bank account, and 





3Our findings on those issues that were appealed 
to us are based on an independent review of the 
record. 


Consulting wished to offer investment advisory 
services in order to enhance its insurance sales 
efforts. It undertook to pay all of MLI’s expenses, 
and to provide office facilities and employee serv- 
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its records were kept by employees of Consulting.5 


Salesmen of Consulting recommended to pros- 
pects with more than $10,000 to invest that they 
become Long’s individual clients, and invited other 
prospects to join one of the clubs, referring them 
to Long for further consultation. Long instructed 
the salesmen with respect to the clubs’ investment 
objectives. Each club’s objective was set forth in a 
memorandum of agreement prepared by Long that 
investors were generally required to sign. Growth 
Club was to invest in securities “for growth,” and 
Bond Club in “tax-free municipal bonds.” The stat- 
ed investment objectives were consistent with oral 
representations made to investors by Consulting 
salesmen and Long. Clients understood that 
Growth Club would invest in stocks and mutual 
funds, and Bond Club in medium grade municipal 
bonds. Long had complete discretion in making in- 
vestments to meet the clubs’ objectives. 


Violations of Registration Provisions 


During the period from September 1975 through 
December 1977, Long unlawfully offered and sold 
membership interests in Growth Club, Bond Club 
and Savings Club when no registration statement 
had been filed or was in effect with respect to 
those securities.© Each club member invested 
money in a common enterprise in order to earn 
profits derived exclusively from Long’s investment 
efforts. Hence the membership interests were in- 
vestment contracts and, therefore, securities with- 
in the meaning of Section 2(1) of the Securities 
Act. 


Recordkeeping and Reporting Violations 


Galaxy did not maintain records in compliance 
with the requirements of the Advisers Act, and 
Long was responsible for the firm’s violations.” 
Galaxy’s records consisted only of a checkbook 





5Growth Club had about 170 members and $2.5 
million in assets, Bond Club approximately 68 
members and $1.5 million in assets, and Savings 
Club some 40 members with $200,000 in assets. 


®§ See Sections 5(a) and 5(c) of the Securities Act. 


7See Section 204 of the Advisers Act and Rule 
204-2 thereunder. 
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and a cash receipts and disbursements journal 
which, at the time of a staff examination in Novem- 
ber 1977, had not been posted for six months. 
MLI, through which Galaxy operated, only had a 
checkbook, bank statements, and a cash receipts 
and disbursements journal. The records of each 
investment club consisted solely of documents 
relating to its checking account and ledger sheets 
for individual members. 


Long caused Galaxy to file an amendment to its 
Form ADV aprlication for registration as an invest- 
ment adviser. The amendment incorrectly stated 
that neither Galaxy nor any person connected with 
it (1) had discretionary authority to determine 
where securities were to be bought or sold and the 
amount thereof, (2) had authority to obtain custody 
or possession of clients’ funds or securities, and 
(3) regularly or periodically had custody or pos- 
session of such funds or securities. 


Violations of Antifraud Provisions of the Advisers 
Act 


Long improperly deposited clients’ funds in his 
own bank account and in MLI’s account. And, dur- 
ing 1977, he was responsible for the following 
fraudulent transactions which, although they were 
contrary to the clubs’ stated investment objectives, 
were not disclosed to clients. 


Between August 25 and September 16, Long 
caused Growth Club to lend $150,000 to one CF, 
without security, to finance the drilling of oil wells 
in a venture in which Long had a personal interest. 
In addition, on or about August 15, Long caused 
Growth Club to make an unsecured $75,000 loan 
to a land development company in which Consult- 
ing’s president owned a half interest. 


On August 30, Long caused Growth Club to trans- 
fer $15,000 to MLI which he then loaned Mr. and 
Mrs. RM. It was the borrowers’ understanding that 
they were receiving a personal loan from Long, 
and Long prepared an agreement pursuant to 
which they undertook to repay Long over a ten- 
year period. Shortly after making the loan, Long 
arranged for Bond Club to transfer $15,000 to 
Growth Club as “reimbursement” for the funds it 
had transferred to MLI. The Bond Club officer who 





8 See Rule 204-1 under the Advisers Act. 
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effected the transfer was unaware of the relevant 
circumstances. 


On March 23, Long arranged for Bond Club to ad- 
vance $20,000 to MLI which it used to purchase 
an interest in an energy venture for another entity 
organized by Long. There is no evidence that the 
$20,000 was ever repaid to Bond Club. 


Long was retained by a Mrs. M as Investment ad- 
viser, with discretionary authority over her fi- 
nances and with the understanding that she was 
interested in income. He opened an account for 
her in Growth Club without advising her of its in- 
vestment policy. Thereafter, on July 18, he caused 
Growth Club to draw $10,000 from Mrs. M’s ac- 
count. He deposited the money in his personal 
checking account to cover a check for $10,000 
which he had given a neighbor in connection with 
a real estate transaction involving the neighbor's 
residence. Despite Long’s promise to keep Mrs. M 
apprised of investments made on her behalf, he 
waited more than seven weeks before advising 
her of this investment, which Mrs. M had never au- 
thorized. 


All of the transactions set forth above, for which 
Long was responsible, operated as a fraud or de- 
ceit on investment advisory clients. None of the 
transactions complied with the stated investment 
objectives furnished clients. Not only did Long 
subject clients’ funds to considerable risk, but he 
placed himself in a position to derive personal 
profit from the transactions. The facts relating to 
these transactions were material, but were not dis- 
closed to clients. 


The law judge found that Long acted with scienter 
in connection with the transactions involving CF, 
Mr. and Mrs. RM and Mrs. M, and therefore vio- 
lated Section 206(1) of the Advisers Act.? He also 





° Specifically, the law judge found that, in connec- 
tion with these three transactions, Long engaged 
in “a deliberate diversion of clients’ investment 
funds in a manner calculated to benefit [himself] 
personally,” and intentionally and knowingly em- 
ployed a device and scheme to defraud. The law 
judge pointed out that scienter is not necessary to 
establish violations of Section 206(2). See Aaron 
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held Long responsible for violations of Section 
206(2) of the Advisers Act with respect to all of the 
five transactions described above, and Section 
206(4) of that Act and Rule 206(4)—2 thereunder in 
connection with Long’s deposit of clients’ funds in 
his own bank account and in that of MLI. However, 
the law judge dismissed charges that Long also vi- 
olated Section 17(a) of the Securities Act and Sec- 
tion 10(b) of the Securities Exchange Act and Rule 
10b-—5 thereunder. 


The law judge noted that, unlike Section 206 of the 
Advisers Act which does not require that the fraud 
it proscribes be committed in connection with a 
purchase or sale of securities, Section 17(a) only 
proscribes faud “in the offer or sale of . . . securi- 
ties,” and Section 10(b), “in connection with the 
purchase or sale of [a] security.” He pointed out 
that the gist of the alleged fraud in this case was 
Long’s failure to disclose the misuse and diversion 
of funds under his management, and that this mis- 
conduct could not have been disclosed in connec- 
tion with the purchases of those customers who 
testified in these proceedings since it occurred 
many months after they made those purchases. 
He also found that the record did not support a 
finding that Long intended to engage in miscon- 
duct at the time sales to those customers were 
made. 


As noted above, our staff appeals from the law 
judge’s finding that Long’s misconduct did not vio- 
late Sections 17(a) and 10(b), and Rule 10b-—5. 
We conclude that its exception has merit. 


Our examination of the record shows that, subse- 
quent to the five fraudulent transactions described 
above, purchases of membership interests in 
Growth Club and Bond Club were made by a num- 
ber of investors. And the law judge’s unchallenged 
finding is that “at no time” were the fraudulent 
transactions disclosed. 


We think it clear that the transactions in question 
were material to clients who subsequently pur- 
chased interests in Growth Club and Bond Club, 





FOOTNOTE—Continued 


v. S.E.C., 446 U.S. 680, 691-693, 696-697 
(1980); S.E.C. v. Capital Gains Research Bureau, 
Inc. , 375 U.S. 180, 195, 200 (1963); Steadman v. 
S.E.C., 603 F.2d 1126, 1134 (5th Cir. 1979), aff'd, 
101 S. Ct. 999 (1981). 
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and that Long had the requisite scienter with re- 
spect to the failure to disclose the transactions 
involving CF, Mr. & Mrs. RM, and Mrs. M. Accord- 
ingly, we conclude that Long willfully violated Sec- 
tion 17(a)(1) of the Securities Act, Section 10(b) of 
the Exchange Act and Rule 10b—5 thereunder with 
respect to those three transactions, and Sections 
17(a)(2) and (3) of the Securities Act in connection 
with the failure to disclose those, and the other 
two transactions described above, to subsequent 
purchasers.'° 


IV. 


It is undisputed that, on the basis of a complaint 
filed by this Commission, the United States District 
Court for the Eastern District of Pennsylvania per- 
manently enjoined Long from violating antifraud 
provisions of both the Advisers Act and the Ex- 
change Act, and reporting and recordkeeping pro- 
visions of the Advisers Act." 


V. 


Our staff argues that the sanction which the 
administrative law judge imposed on Long is insuf- 
ficient to protect the public interest.'? It asserts 
that nothing less than an unconditional bar will suf- 
fice. We agree. 


Long’s misconduct could hardly be more serious. 
There can be no justification for his fraudulent di- 
version of clients’ funds from the stated objectives 
for which they were invested. Moreover, Long also 
violated registration, reporting and recordkeeping 
provisions. We further note that the law judge 





10See Aaron v. S.E.C., supra, 446 U.S. at 
695-697; Steadman v. S.E.C., supra, 603 F.2d at 
1133. All of our findings of fraud are made under 
Sections 17(a)(2) and (3), and the sanction we are 
imposing would be the same even if we made no 
findings under Section 17(a)(1), Section 10(b), 
and Rule 10b-5. 


11S.E.C. v. Galaxy Investment Advisory Service, 
Inc., et al, Civil Action No. 77-4431 (October 
1978, amended January 1979). 


12As previously noted, Long did not appeal from 
the law judge’s decision, or participate in any way 
in the proceedings before us. 
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found that Long’s attitude towards the violations 
he had committed as “characterized by a total dis- 
regard of the obligations owed to his clients as an 
investment adviser, his failure to recognize the 
wrongful nature of his conduct, his failure to pro- 
vide any assurances against future violations, and 
his willingness to attempt pseudo-compliance with 
pertinent statutory and regulatory requirements.” 


Long’s attitude and actions clearly demonstrate 
his lack of fitness to remain in “an occupation 
which can cause havoc unless engaged in by 
those with appropriate background and stand- 
ards.’ It is well established that an investment 
adviser is a fiduciary whose actions must be gov- 
erned by the highest standards of conduct." 
Long's actions demonstrate a callous disregard for 
those standards. Although we recognize the seri 
ous effect of the sanction our staff seeks to 
impose, we are convinced that a lesser remedy 
will not suffice to protect the public from future 
harm at his hands. 


Under all the circumstances, we are convinced 
that the public interest requires the unqualified bar 
of Long from association with any investment ad- 
viser.'5 


An appropriate order will issue. 


By the Commission (Commissioners EVANS, 
THOMAS and LONGSTRETH); Chairman SHAD 
and Commissioner LOOMIS not participating. 


George A. Fitzsimmons 
Secretary 








13 See Marketlines, Inc. v. S.E.C., 384 F.2d 264, 
267 (2d Cir. 1967), cert. denied, 390 U.S. 947. 


14See S.E.C. v. Capital Gains Research Bureau, 
Inc., supra, 375 U.S. at 191-192; Rosenfeld v. 
Black, 445 F.2d 1337, 1342-1344 (2d Cir. 1971); 
Joseph P. D’Angelo, Investment Advisers Act Re- 
lease No. 562 (December 16, 1976), 11 SEC 
Docket 1263, 1264, aff'd without opinion, 559 
F.2d 1202 (2d Cir. 1977). 


'SWe have fully considered all of the contentions 
raised by our staff. Its exceptions to the initial de- 
cision are overruled or sustained to the extent they 
are inconsistent or in accord with the views ex- 
pressed in this opinion. 
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INVESTMENTS ADVISERS ACT OF 1940 
Release No. 779/October 6, 1981 


Admin. Proc. File No. 3—5788 
In the Matter of 


DON A. LONG 
Fort Worth, Texas 


ORDER IMPOSING REMEDIAL SANCTION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that Don A. Long be, and he hereby is, 
barred from association with any investment ad- 
viser. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 9463/October 2, 1981 
United States of America v. Ralph Read, Ronald 
Spiegel and Howard Swiger 


William D. Goldsberry, Regional Administrator of 
the Chicago Regional Office of the Securities and 
Exchange Commission, and Daniel Webb, United 
States Attorney for the Northern District of Illinois, 
announced that on September 9, 1981 the United 
States Court of Appeals for the Seventh Circuit af- 
firmed the securities fraud, mail fraud, and false 
10K convictions of Ralph Read, former president 
of Cenco Incorporated, Ronald Spiegel, former ex- 
ecutive vice-president of Cenco Incorporated, and 
Howard Swiger, another former executive. The 
conspiracy convictions of Read and Swiger were 
also affirmed and the conspiracy conviction of 
Spiegel was reversed and remanded for a new 
trial. 
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The trial court had sentenced Read to three years 
imprisonment, three years probation and a 
$50,000 fine. Spiegel was sentenced to 30 months 
imprisonment, five years probation and fined 
$10,000. The sentence of imprisonment was 
imposed on the conspiracy conviction. Swiger was 
sentenced to one year imprisonment with a recom- 
mendation that it be served in the work release 
program and three years probation. (For further in- 
formation, see Litigation Release Nos. 8747, 8786 
and 8919.) 





Litigation Release No. 9464/October 2, 1981 


SEC v. LANGHEINRICH & FENDER, INC., ET AL. 
Civil Action File No. C-81—0685W) (D. Utah) 


Robert H. Davenport, Regional Administrator of 
the Denver Regional Office, announced the filing 
of a complaint seeking a permanent injunction and 
a motion seek the appointment of a Temporary 
Receiver on September 14, 1981 in the United 
States District Court for the District of Utah gainst 
Langheinrich & Fender, Inc., a Salt Lake City, 


Utah broker-dealer, Frank A. Langheinrich and 
Don R. Fender, both of Salt Lake City, Utah. The 
Commission’s complaint alleges that defendant 
Langheinrich & Fender, Inc., aided and abetted by 
defendants Frank A. Langheinrich and Don R. 
Fender, has violated Section 15(c) of the Securi- 
ties Exchange Act of 1934 and Rules 15c2-4 (17 
CFR 240.15c2-4) (prompt transmittal of under- 
writing funds to a bank escrow account), 15c3—-1 
(17 CFR 240.15c3-1) (net capital rule), and 
15c3-3 (17 CFR 240.15c3-3) (customer protec- 
tion rule) thereunder. Pursuant to the consent of 
all three defendants, United States District Judge 
David K. Winder entered an order of permanent in- 
junction dated September 14, 1981 against the 
three defendants enjoining them from future viola- 
tions of Section 15(c) of the Securities Exchange 
Act of 1934 and Rules 15c2-4, 15c3-1 and 
15c3-3 thereunder. Judge Winder also entered an 
order appointing a Temporary Receiver for 
Langheinrich & Fender, Inc. pursuant to consent of 
the defendants. The Court schedule a hearing for 
September 22, 1981 to determine whether a per- 
manent receiver designated by the Securities In- 
vestor Protection Corporation (SIPC) should be 
appointed at that time. 
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For Immediate Release 9465/October 2, 1981 
Litigation Release No. 


SEC v. MPG, LTD. a/k/a MP-G, LTD., RICHARD 
F. CHIPPERFIELD, INDIVIDUALLY AND d/b/a 
MPG, LTD., a/k/a MP-G, LTD., AND WALTER D. 
BROWN. 


Willis H. Riccio, Administrator for the Boston Re- 
gional Office of the United States Securities and 
Exchange Commission today announced that the 
Honorable Raymond J. Pettine, Chief Judge of the 
United States District Court for the District of 
Rhode Island, signed an order of Preliminary In- 
junction enjoining MPG, Ltd., a/k/a MP-G, Ltd., 
(“MPG”) and Richard F. Chipperfield; individually 
and d/b/a MPG, of Westerly, Rhode Island 
(“Chipperfield’”’) from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act of 1933 
(“Securities Act’), Section 10(b) of the Securities 
Exchange Act of 1934 (“Exchange Act’) and Rule 
10b-5 thereunder. The Defendants consented, 
without admitting or denying the allegations of the 
Complaint, to the entry of the Preliminary Injunc- 
tion. 


The Commission’s Complaint alleges that MPG, 
Chipperfield and Walter D. Brown of Groton, 
Connecticut, offered for sale and sold approxi- 
mately $1 million in unregistered securities to at 
least 90 residents of Rhode Island, Connecticut, 
Massachusetts, New York and Pennsylvania in vi- 
olation of the registration provisions of the Securi- 
ties Act. The Complaint also alleges that MPG and 
Chipperfield violated the anti-fraud provisions of 
the Securities Act and Exchange Act by falsely 
representing among other things, that offering pro- 
ceeds would be used solely for the development 
and marketing of certain automobile engine tech- 
nology, that Chrysler Corporation was interested 
in purchasing that technology from MPG, and that 
MPG was a duly incorporated Bahamian corpora- 
tion with access to significant amounts of off-shore 
funds. 


Earlier, on September 18, 1981, Judge Pettine 
granted the Commission’s request for a Tempo- 
rary Restraining Order against Chipperfield and 
MPG. 
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Litigation Release No. 9466/October 6, 1981 


SEC v. Leslie D. Murdock, et al., 81 Civil 4923 
(WK) (S.D.N Y.) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission (“Commission”), announced 
that on September 9, 1981, the Honorable Whit- 
man Knapp of the United States District Court for 
the Southern District of New York signed a Final 
Judgment of Permanent Injunction by Default 
against Leslie D. Murdock (‘‘Murdock’’), and 
Delphi Financial Corporation, Delphi Management 
and Capital Corp., Delphi Financial Group, First 
Utah Corporation, Research Management Compa- 
ny, M & L Leasing Co., Inc., Pioneer Mortgage 
Company and Le Earl Corporation (“corporate de- 
fendants”), from violations of Sections 7(f) and 
10(b) of the Securities Exchange Act of 1934 (“Ex- 
change Act’), Rule 10b—5 thereunder and Regula- 
tion X promulgated by the Board of Governors of 
the Federal Reserve System. 


The Commission’s Complaint filed on August 7, 
1981, alleged, and the Court so found, that from 
August 1980 through the present, Murdock and 
the corporate defendants, using accounts at four 
brokerage firms located in two states, purchased 
securities representing a total purchase price in 
excess of $4,000,000. The Court further found that 
Murdock and the corporate defendants did not in- 
tend to make payment for these purchases, and to 
date have not paid for any of these securities. 


The Commission's Complaint in this action also 
charges Angela Deane (“Deane”) and ANDE Se- 
curities Corporation (“ANDE”) with violating Sec- 
tion 10(b) of the Exchange Act and Rule 10b-5 
thereunder and with aiding and abetting the 
above-noted violations of Section 7(f) of the Ex- 
change Act and Regulation X by Murdock and the 
corporate defendants. The complaint alleges that 
Deane placed many of the above-noted orders to 
purchase securities on behalf of Murdock, when 
she knew, or had reason to know, that Murdock 
did not intend to pay for these purchases. The ac- 
tion is still pending as to defendants Deane and 
Ande. 


For further information see Litigation Release No. 
9423. 
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Litigation Release No. 9467/October 6, 1981 


SEC. v. Performance Management Inc., et al. 
(N.D. Ga. Civil Action No. C81—1746A) 


Jule B. Greene, Regional Administrator, Atlanta 
Regional Office, announced that a complaint 
seeking preliminary and permanent injunctions 
was filed on September 21, 1981 in the United 
States District Court for the Northern District of 
Georgia, Atlanta Division, against Performance 
Management Inc. (“Performance”), a Georgia cor- 
poration, The Callanwolde Company (‘Callan- 
wolde”) a Florida corporation, and John H. Can- 
dler, Jr., (“Candler”), of Atlanta, Georgia, the 
chairman of the board of directors of Performance 
and Callanwolde, and their former president. 


The complaint alleges that from May 1980 to the 
present, Performance, Callanwolde, and Candler 
violated Sections 5(a) and 5(c) of the Securities 
Act of 1933 (“registration provisions’) in connec- 
tion with the offer and sale of interests in limited 
partnerships formed for the purpose of acquiring 
energy management equipment and services of- 
fered by Callanwolde and others. Sales totalling 
approximately $4 million were made to approxi- 
mately 200 investors residing in 15 states. 


The complaint further alleges that during the same 
period Performance and Callanwolde, aided and 
abetted by Candler, violated Section 15(a) of the 
Securities Exchange Act of 1934 (‘Exchange 
Act’), in that the corporate defendants, engaged in 
business as brokers or dealers in securities 
through use of the means and instrumentalities of 
interstate commerce and of the mails while not 
registered with the Commission pursuant to Sec- 
tion 15(b) of the Exchange Act. 


A hearing on the Commission's motion for a pre- 
liminary injunction has been set for October 29, 
1981. 
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Litigation Release No. 9468/October 6, 1981 


SEC v. M.S. Wien & Co., Inc., 81 Civil 2864 
(D.N.J.) (FBL) 


Donald N. Malawsky, Administrator of the New 
York Regional Office, announced that on Septem- 
ber 10, 1981, the Honorable Frederick B. Lacey, 
Judge of the United States District Court for the 
District of New Jersey, issued a Final Judgment of 
Permanent Injunction By Consent against M. S. 
Wien & Co., Inc. (“Wien”), a broker-dealer whose 
principal place of business is located in Jersey 
City, New Jersey. The injunction enjoins Wien 
from committing future violations of Section 
15(c)(3) of the Securities Exchange Act of 1934 
and Rule 15c3-1 (Net Capital Rule) thereunder. 
The defendant consented to the entry of the in- 
junction without admitting or denying the allega- 
tions of the Commission’s Complaint, which was 
also filed on September 10, 1981. 


On the same date, the Securities Investor Protec- 
tion Corporation (“SIPC’’) filed an application for 
the appointment of a trustee to liquidate Wien’s 
business pursuant to the Securities Investor Pro- 
tection Act of 1970 (“SIPC Act’). On Septem- 
ber 10, 1981, Judge Lacey also issued an Order 
appointing Michael R. Griffinger, Esq. (‘‘Grif- 
finger’) as trustee to liquidate Wien’s business 
pursuant to the SIPC Act. The law firm of Crummy, 
Del Deo, Dolan & Purcell, of which Griffinger is a 
member, was appointed counsel for the trustee. 
The defendant consented to the appointment of 
the SIPC trustee. 


The substantial cooperation and assistance of the 
New York office of the National Association of Se- 
curities Dealers, Inc. is gratefully acknowledged. 





Litigation Release No. 9469/October 6, 1981 


UNITED STATES OF AMERICA v. ALFRED J. 
CUSINO 


(N.D. Calif., Criminal No. 80-389) 


G. William Hunter, United States Attorney for the 


Volume 23, No. 14, October 20, 1981 


Northern District of California, and Bobby C. Law- 
yer, Associate Regional Administrator of the Com- 
mission’s San Francisco Branch Office, an- 
nounced that on September 25, 1981, Alfred J. 
Cusino was sentenced by the United States Dis- 
trict Court for the Northern District of California to 
four yeas in custody of the Attorney General of the 
United States, following his conviction of one 
count of mail fraud and six counts of wire fraud by 
a federal court jury in San Francisco. The jury 
acquitted Cusino on four counts of mail fraud and 
one count of mail fraud was dismissed before the 
case was submitted to the jury. The sentence was 
imposed under a statute which provides for re- 
lease on parole at a time to be determined by the 
United States Parole Commission. The Court fur- 
ther ordered that Cusino be given credit on his 
federal sentence for approximately 16 months he 
has served in confinement on a California state 
sentence which was imposed in another case. 


The indictment against Cusino was filed on Sep- 
tember 18, 1980. It alleged that Cusino, through 
Multi-Power Electrical Corporation, defrauded vic- 
tims who invested in an “Energy Multipler’, a de- 
vice Cusino claimed he invented, which he repre- 
sented would multiply an initial electrical charge 
fourteen-fold, produce electric! energy indefinitely, 
and purportedly was a perpetual motion machine. 


The criminal case was based in material part upon 
facts underlying a civil injunctive action filed by the 
Commission against Cusino and others on Octo- 
ber 30, 1978, in the United States District Court for 
the Northern District of California. Except for 
Cusino, the individual defendants consented to the 
entry of permanent injunctions and a permanent 
injunction was entered by default against Multi- 
Power Electrical Corporation. On March 27, 1980, 
a permanent injunction was issued against 
Cusino, after trial, restraining him from further vio- 
lations of the registration and anti-fraud provisions 
of the federal securities laws. 


For further information see Litigation Releases 
Nos. 9192/September 30, 1980 and 9447/. 
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